











JUL & 938 










































































i 


Lu 





In this Issue 


The Revenue Act of 1938—Some 
Interpretative Problems 


Taxation of Capital Gains and Losses 
Improved Accounting and Reporting 


The Judicial Review of State 
Chain Store Taxes 


Priorities—W ages and Taxes 


New Jersey’s Franchise Tax on Foreign 
Corporations 


Business Taxation in the Southern States 





eS 
CDOT OU i 


ILLQUUILCUCUUUU CUCL 














ualification? No thank you! That 


stuff’s a technical bogey of you lawyers. 


Just gets corporations like ours involved 


in more reports to file and 


doing all 


more taxes to pay. Nix, we're 


right aS We are.” 


F not in those exact words, at 
least to that cffect, has many an 
obdurate corporation official an- 
swered his lawyer's advice to qual- 
ify the corporation as foreign in 
the state or states in which it is 
doing business. 

One of them was a client of 
yours, probably—and you the law- 
yer. Lut one of these days he will 
have you on the ‘phone again, and 
“Get our company qualified in such 
and such and such states,” will be 
the burden of his talk then. “Get 
it going quickly—today—jump on 
it—please!” 

For the going gets steadily 
rougher and more dangerous for 
corporations actually doing busi- 
ness in states away from home 
without being properly qualified. 
All the information to be disclosed 
to the various states under so many 
of these new day, or new deal, laws 

Social Security, Workmen's Com- 


pensation, and so ¢n— make a Cor- 


poration’s non-compliance with 
the foreign corporation law plainly 
visible to any state official who 
wants to look. A good target for 
the penalties that never used to be 
enforced. 

You may have a corporation cli- 
ent on your doorstep tomorrow 
with a demand for quick action in 
one to ten or twenty states. And 
there is no other way in all the 
world to give such a client such 
quick action—quicker than he ever 
thought you could give him —as 
when you employ the services of 
The Corporation Trust Company, 
C T Corporation System and asso- 
ciated companies... official forms 
at the beck of a finger .. . extracts 
from the statutes of cach different 
state .. . all the official information 
you need... then C T offices and 
representatives in every state to 
handle the filing and recording of 
papers...a trained, experienced 
specialist in corporate representa- 
tion to be designated as the client's 
statutory agent... that’s C T ser- 
vice. 

And it is all SERVICE FOR THE 
LAWYER! 


@10 have C T Representation a cor- 
poration must have a lawyer. That 
was made The Corporation Trust Com- 
pany’s policy at its founding 1 1892, 
has been its policy ever since. We do 
not seek and will not take the represen- 
tation of corporations except from each 
one’s own lawyer. 


HE ME ONTINENT 


SYSTEM 











She 


TAX MAGAZINE 


PUBLISHED MONTHLY BY COMMERCE CLEARING HOUSE, INC., LOOSE LEAF SERVICE DIVISION 
OF THE CORPORATION TRUST COMPANY, 205 WEST MONROE STREET, CHICAGO 


This magazine is pub- 
lished to promote sound 
thought in economic, legal 
and accounting principles 
relating to all federal and 
state taxation. To this end 
it contains signed articles 
on tax subjects of current 
interest, reports on pend- 
ing tax legislation, court 
decisions and administra- 
tive rulings relating to tax 
laws, and other tax infor- 
mation, book reviews, etc. 


The editorial policy is to 
allow frank discussion of 
tax issues. On this basis 
contributions are invited. 
The editors will exercise 
care in checking on the ac- 
curacy of data printed, but 
responsibility is not as- 
sumed for the contents of 
the articles or for the 
opinions of which expres- 
sion is allowed. 


Editor 
WILLIAM N. WISE 


Advisory Editor 
GEORGE T. ALTMAN 


Washington Editor 
LYMAN L. LONG 


Business Manager 
GEO. J. ZAHRINGER 


Circulation Manager 
M. S. HIXSON 


Contents for 


JULY, 1938 


Vol. 16 


General: PAGE 
The Revenue Act of 1938—Some Interpretative Problems..... 
J.S. Seidman 387 
Taxation of Capital Gains and Losses........... Arthur H. Kent 389 
Improved Accounting and Reporting George P. Ellis 393 
The Judicial Review of State Chain Store Taxes 
Robert H. Rawson 396 
Priorities—Wages and Taxes...............:.Samuel I, Potter 399 
New Jersey’s Franchise Tax on Foreign Corporations......... 
William Margulies 401 
3usiness Taxation in the Southern States......... Roscoe Arant 403 
Digests of Articles on Taxation in Current Legal Periodicals.... 410 
Pending State Tax Legislation 
State Tax Calendar 
Federal Tax Calendar 
Washington Tax Talk 


Talking Shop with Lewis Gluick 

Rulings of the Bureau of Internal Revenue 
Current Books of Interest in the Field of Taxation 
Significant Decisions of the Board of Tax Appeals 


Court Decisions 


SUBSCRIPTION PRICE: $3.00 PER YEAR; SINGLE COPIES, 50 CENTS 


Entered as second-class matter October 19, 1934, at the Post Office at Chicago, Illinois, under the Act of March 3, 1879 


Copyright 1938, Commerce Clearing House, Inc. 





BLOUGH 


© Harns & Ewing 


“Dr. BLOUGH, well known as a tax statistician, economist and writer on tax problems, was 
appointed Director of Tax Research of the Treasury Department on June 1, 1938. Prior to 
acceptance of his new appointment, he was Associate Professor of Economics, University of Cincinnati, 
and had been Chief Statistician of the Wisconsin Tax Commission, Assistant Director of Research 
and Statistics for the Federal Emergency Relief Administration, consultant to the Social Security 
Board and consultant to the Treasury Department. . 





















































The 











Administering 
the provisions 
of the new act 
seen as bafil- 
ing problem 




















By J. S. 
SEIDMAN* 


CONGRESS has just gone through the birth pains of 
another tax law. But in this complex day and age, 
nativity with all its attendant anguish may be a mild 
though blessed event, compared with the rigors of 
appropriately rearing the tax child. The newcomer 
has hardly seen the full light of day, yet many prob- 
lems may already be discerned that will baffle his 
administrative guardian in the attempt to reach an 
understanding of the true nature and character of 
the infant. Our purpose here is to gain a preview 
of some of these problems, and perhaps detect some 
directional beams. We shall take them in the 
sequential order in which they appear in the respec- 
tive parts of the statute that house them. 


Inventories 


Section 22(d) is designed to give legislative sanc- 
tion to inventories in certain industries determined 
on the basis of last-in, first-out. When the Confer- 
ence Committee report was introduced on the floor 
of the Senate, the Finance Committee chairman 
frankly declared that the provision was adopted with 
tongue in cheek. It is unnecessary to explore the 
depths to ascertain the cause of this disquietude. In 
the first place, the provision can be invoked only if 
the “principal” business is as designated in the stat- 
ute. How is the quantum of principal to be meas- 
ured—sales, labor, plant or mining area, capital 
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investment, or what? Then, must it be more than 
51% of the total business (whatever the yardstick) 
to be the principal business, or must it be the leading 
activity of the various businesses of the enterprise, 
though that leading activity be only 15% of the 
total? Furthermore, for the purpose of measuring 
“principalness,” is the economic unit to be consid- 
ered, under which legal corporate lines are disre- 
garded and the whole enterprise—parents, subsidiaries 
and affiliates—taken as one, or does formalism hold 
sway, with each corporate boundary airtight, and 
the resultant possibility of undulating determinations 
within the enterprise ? 


Then again, in the non-ferrous field, the new in- 
ventory method may be applied only to raw mate- 
rials not yet included in goods in process or finished 
goods. That implies a distinct line of cleavage be- 
tween the raw material category and the fabricating 
stages. Neither industry nor accounting is quite 
that meticulous or discriminating. Suppose a proc- 
essor buys part of a required supply of certain mate- 
rials entering into the finished product, and produces 
the remainder of the needed supply, is the new inven- 
tory method to be confined solely to the materials 
bought and not to the same materials produced? 
Suppose the production is taken care of by a sub- 
sidiary, does that cure the difficulty for the parent? 


The new inventory method may be adopted where 
the materials are “so intermingled that they cannot 
be identified with specific invoices.” The law does 
not say “to the extent that” identification is impos- 
sible. Does this mean that if any materials can be 
identified to specific invoices, then the method is 
barred from use with respect to materials that cannot 
be so identified? Furthermore, suppose that mate- 
rials can be readily identifiable if ordinary care is 
exercised, does the taxpayer have any duty to pre- 
serve identification, or can the taxpayer deliberately 
or wantonly commingle the materials so as to pre- 
vent identification and gain admission to the new 
inventory circle? 


Assuming all these disturbing impertinences are 
somehow handled, the inventory method itself is to 
value the materials in the inventory at the beginning 
of the year of change, on the basis of cost, and to 
treat the inventory at the close of the year as being 
derived, first, from the opening inventory, and if the 
closing inventory is larger than the opening inven- 
tory, then the excess is deemed to be derived from 
the earliest acquisitions during the year. Problem 
No. 1: What is cost, for the purpose of the opening 
inventory? First-in first-out cost, last-in first-out 
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cost, average cost, identified cost, or a mongrel of 
all, some, or none of these? Then when we come to 
the closing inventory, we are told to revert to the 
opening inventory and pick up the items on the 
basis of order of acquisition in the opening inventory. 
That brings us right back to where we started—how 
is the order of acquisition to be determined? Taken 
literally, it may mean going back to the beginning 
of the business, if the opening inventory is to be 
based on the last-in first-out sequence. 


Consent Dividends Credit 


One of the neophyte provisions aimed at ameli- 
orating the various taxes on corporate undistributed 
profits is the credit allowed for consent dividends 
(Sec. 28). To be entitled to a consent dividends 
credit, it is required that, among other things, stock- 
holders must agree that they will include as a divi- 
dend in their returns the consented amount. This 
seems to imply that every stockholder would in the 
normal course have to file a return. Suppose the 
stockholder is so situated, be it because of insuffi- 
ciency of income, inherent status, or otherwise, that 
a return need not be filed by him. Does this provi- 
sion create the necessity, nevertheless, for filing a 
return, or, in the absence of such return, undermine 
the consent dividends credit ? 


It is also prescribed that the amounts specified in 
the consents must be included as a taxable dividend 
in the gross income of a shareholder making the 
consent. Suppose the shareholder is an exempt 
corporation, not taxable at all? Does that have any 
repercussions on the credit? Furthermore, does 
shareholder mean the stockholder of record or the 
actual owner of the stock? 


Finally, it is provided that the amount specified in 
a consent shall, for the purposes of adjusting the 
basis of a shareholder’s stock, be treated as if rein- 
vested by the shareholder in the corporation. While 
this covers the adjustment from the standpoint of 
amount, how does it work in regard to time? The 
temporal aspect is important, in view of the capital 
asset time trichotomy. Does the reinvestment 
hearken back to the time of the original investment, 
or does it take hold as of the consent dividends day, 
or as of some other point of time? 


Capital Gains and Losses 


The structure of the new provision for capital 
gains and losses (Sec. 117) is reminiscent of the 
1932 pattern, with alternative taxes to limit the addi- 
tion or saving, as the case may be. We are still try- 
ing to untangle the intended correlation between 
factors dependent on income, like charitable contri- 
butions, foreign tax credits, etc., and these old pro- 
visions for capital gains and losses. (See Pleasants 

United States, Court of Claims, 384 CCH 9790.) 
Will their ghosts stalk in the 1938 area? The new 
law puts the alternative computation on the basis 
of the net income, increased by the net long-term 
capital losses or decreased by the net long-term capi- 
tal gains. Are the increased or decreased amounts 
to be considered as the new bases on which chari- 
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table contributions, etc., are to be founded, or do the 
adjustments for capital assets apply merely to a 
given net income in which the variable deductions 
and credits have already been immutably determined ? 

Under the revised definition of capital assets, de- 
preciable business property is from the outside look- 
ing in. Suppose a plant is sold for a lump sum price, 
and that the plant consists not only of buildings and 
equipment, but also of land. ‘The buildings anil 
equipment are, of course, subject to depreciation and 
hence come clearly within the new rule of exclusion. 
But how about the land? Under all normal stand 
ards, it does not partake of the depreciation allow- 
ance. Does that mean there must be a cleavage of 
the Siamese twins and the land torn asunder from 
the improvements upon it, and bipartite gain or loss 
computed? Must the single transaction somehow be 
metamorphosed into a dualism and the hypothetical 
results for the land canalized into the capital asset 
sphere, whereas the supposititious calculations for 
the buildings and equipment sent on the merry road 
of ordinary income and deduction? 


Personal Holding Companies 


Personal holding company income does not include 
rents that constitute 50% or more of the gross in- 
come. Sec. 403(g) augments the rental concept by 
including in its domain, interest on the debts that 
represent the price for which certain business realty 
was sold by the corporation. Must these debts be 
purchase money obligations of the vendee, or are 
bonds of third parties that are applied against the 
purchase price, within the ambit of the enlarge: 
source from which rent may be derived? The ques- 
tion has vital practical bearing. Assume that a 
realty corporation is in a position to sell the realty 
for cash, and it plans to invest the proceeds in mar- 
ketable bonds of one sort or another. The interest 
income from these bonds woud obviously be personal 
holding company income. If, instead of going about 
it that way, it closes the deal on the basis of receiv- 
ing those very bonds in exchange for the aie oa 
is the interest on the bonds no longer personal holid- 
ing company income by reason of Sec. 403(g)° 
Though an affirmative answer may not have been 
within the —— orbit of the change in statutory 
language, it does fit in with the precise wording em- 
ploy ed in delimiting that change. 


It is now possible for personal holding companies 
to get out from under the unfortunate plight they pre- 
viously found themselves in, when a deficiency in tax 
was determined. Through Sec. 407, deficiency divi 
dends can be declared and the otherwise onerous tax 
averted. However, where the deficiency results from 
court action not part of a Board case, the relief is 
available only if the suit is one to which the United 
States is a party. Does that mean a deficiency divi 
dend cannot be paid with respect to suits brought 
against a collector in the District Courts, and on 


which certificate of reasonable cause is obtained? If 


so, personal holding companies are, in effect, forced 


to proceed only in the Court of Claims, if the Tucker 


Act does not provide an out. Just why the statutory 
language should be as confining as it is (or at least 
(Continued on page 433) 






















MY late and esteemed colleague at the University 
of Chicago, Ernst Freund, was wont to say that real 
problems are always insoluble. One is perhaps 
‘ustified in wondering whether the problem I have 
undertaken to discuss does not approach, if it does 

not actually fall into that category. Certainly the 
question of a proper-method of taxing gains from 
so-called capital transactions, as compared with 
other kinds or types of gains, has plagued Congress 
and the legislative bodies of our states and of foreign 
countries ever since the revenue derived from tax- 
ation of income became a major resource of national 
and, to a lesser extent, state and provincial fiscal 
systems. There has been a striking lack of agree- 
ment upon fundamental principles and even greater 
disharmony, if that be possible, with respect to meth- 
ods and techniques, legislative and administrative, 
for the practical application of principles dogmati- 
cally assumed. Nor do we appear to be much closer 
to unanimity of agreement or even a clearly ex- 
pressed majority opinion in the United States than 
we were twenty years ago. Much of the public 
discussion of the problem, past and present, is so 
strongly colored by emotion or obvious self-interest 
that it sheds heat rather than light upon the issues 
involved. Discussion has not infrequently been 
diverted from the real issues by the introduction of 
wholly or largely irrelevant considerations, thereby 
compounding the confusion. Is there then cause for 
wonderment that we find ourselves traveling in 
circles and that we have today returned in essence 
to a form of tax treatment of capital gains and losses 
which was tried, found wanting, and abandoned only 
a few years ago? 


Common Objections to the 
Taxation of Capital Gains 


Before undertaking to summarize the more im- 
portant successive changes in the evolution of the 
treatment of capital gains and losses by the federal 
tax laws to date, it might be well to summarize the 
more common objections which have been urged to 
the taxation of capital gains. Some of these objec- 
tions, if accepted, would lead to a complete exemp- 
tion of such gains from income tax; others to partial 
exemption or to a more or less complete segregation 
of capital gains from so-called ordinary income and 





‘ Address delivered before the Lawyers’ Guild, New York, N. Y., 
on April 21, 1938. 
* Visiting Professor of Law, University of California. For- 


merly Assistant General Counsel of the United States Treasury 
Department, 
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levy thereon of a relatively very moderate rate 
of tax. 

The first of these objections, the stubborn vitality 
of which puts to shame the proverbial cat, is that 
capital gain is not income at all and therefore not 
properly includible in an income tax schedule. The 
proponents of this objection are wont to point to 
the tax systems of Great Britain and certain other 
foreign countries in support of their views. They 
do not display their customary respect and admira- 
tion for the decisions of the Supreme Court on this 
particular question. It is unnecessary to cite to a 
group of lawyers the decisions to which I refer, hold- 
ing that the income which the Congress was author- 
ized by the Sixteenth Amendment to tax, without 
the necessity of apportionment, must be taken to 
include gains from the sale or exchange of capital 
assets. It has always seemed to me that these deci- 
sions reflected credit upon the wisdom and good 
sense of the Court and that most of the criticisms 
directed at them will be found, upon analysis, to 
involve a begging of the question, their inarticulate 
major premise involving an assumed definition or 
concept of income from which capital gain is con- 
veniently excluded. Certainly it would be difficult 
to convince the man in the street, whose views on 
such matters cannot be cavalierly disregarded, that 
the gains of the speculator or, for that matter, the 
investor, derived from the sale of property acquired 
and held in most cases with a view to profit, owe a 
lesser obligation of support of the Government or 
are a less proper subject of taxation than the earn- 
ings wrung from the brawn of the worker’s arms or 
the sweat of his brow. Viewed as a measure of 
ability to pay, one of the criteria by which highly 
graduated personal taxes, such as the income tax, 
are rationalized, such gains do not seem to differ in 
any essential particular from gains resulting from 
other forms of economic activity. Merely labelling 
them “accretions to capital” or what not is jargon 
which does not alter this fundamental reality. More- 
over, so far as the legal question is concerned, the 
rationale of the decision of the Supreme Court in 
Willcutts v. Bunn? seems definitely to establish that 
gains from the sale of assets, unlike rents, dividends, 

~ 141931, 282 U. S. 216, 51 Sup. Ct. 125. 
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and interest, were reachable by a federal tax without 
necessity for an apportionment, this being true even 
though interest or other direct income derived from 
such assets is wholly exempt from taxation. 

Next, it is argued that the taxation of capital gains 
is inequitable because the appreciation in value of an 
asset the realization of which by sale or exchange 
gives rise to the gain is very often fictitious. Now 
this is an argument which contains enough truth so 
that it cannot be lightly brushed aside. Putting 
aside for the moment the difficulties inherent in the 
concept of realization (difficulties overshadowed only 
by those which would confront us if that concept 
were wholly abandoned), appreciation in value may 
be due to the action and interaction of a number 
of widely dissimilar factors. Among these may be 
listed changes in the purchasing power of the dollar, 
reflected in fluctuations in price levels of commodi- 
ties; changes in the value of the monetary unit re- 
sulting from evolution of national fiscal policy; 
accretions due in whole or part to the efflux of time, 
such as growth of crops or the development of new 
processes; accumulation of corporate earnings, re- 
flected in higher market prices of securities ; changes 
in the relative value of property due to factors be- 
yond the owner’s control, reflected in partial ob- 
solescence or unearned increment; and discounting 
of anticipated increase in earnings. Now it is clear 
that it makes a material difference, from the point 
of view of the criterion of ability to pay, to which 
of these factors realized gains in particular cases are 
attributable. 

In a brilliant analysis of capital gains in his recent 
book Personal Income Taxation, Dr. Henry C. Simons 
of the University of Chicago goes to the heart of 
the matter when he says: 


“It does seem thoroughly unsound, as a matter of defini- 
tion, to set up a category of capital profits outside (or 
even within) the income concept. Although no satisfactory 
line can be drawn between these and other gains, and al- 
though any separation violates the underlying principle of 
income taxation, still it is not surprising that an issue 
should be found here. The case of capital gains reveals 
most strikingly those shortcomings of income tax which 
arise from instability of the mnumeraire. Moreover, such 
speculative profits invite special attention because of their 
peculiarly unstable, irregular, and fortuitous character. 

“The irregularity of personal income presents a real 
problem for equitable taxation and one of special relevance 
here. Any tax graduated according to income for single 
years must impose undue burden upon persons with widely 
fluctuating incomes. Where the fluctuation arises from 
windfalls and gratuities, the discrimination may be un- 
objectionable, for heavy levies upon such receipts are gen- 
erally approved. The same feeling as to capital gains is, 
however, surely less common, for they have at least some 
flavor of ‘earnings.’ Besides, losses fluctuate as well as 
gains, thus aggravating the situation. 

“To eliminate both capital gains and losses in computing 
taxable income, however, would simply prohibit fairness 
in relative levies among persons.’ 


On the other hand, it must be generally admitted 
that gains resulting ‘from appreciation attributable 
to factors other than changes in the purchasing 
power or gold content of the dollar are real gains 
and afford a true measure of ability to pay. While 
abstract justice unquestionably requires that mone- 
tary fluctuations should be allowed for in comput- 
ing capital gains and losses, practical considerations 
seem so overwhelming as to exclude resort to any 
such allowance as a solvent of the injustice or in- 
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equality involved. Resort to an elaborate system of 
index numbers prescribed in the statute would be 
necessary, with little possibility of agreement as to 
the indices which should be prescribed. Apparent 
gains might be transformed into losses by such com- 
putations and vice versa. Apparent nominal gains 
might turn out to be large gains or large losses, 
and nominal losses prove to be large losses or large 
gains. Moreover, as Dr. Simons points out (see 
pages 155-6 of his book), even such adjustments 
would be wholly inadequate to meet the ends of 
abstract justice for, in periods of rising prices, tax- 
payers disposing of ‘capital assets would enjoy undue 
advantage as compared to those who retained them 
in use in business. To correct this inequality, it 
would be necessary to write up above cost, or down 
below cost, the basis of assets for purposes of de- 
preciation, obsolescence, and cost depletion to cor- 
respond to the fluctuations of the indices. The very 
statement of such a plan reveals its absurdity from 
the point of view of practical administration and 
coerces the conclusion that monetary instability and 
the concomitant fluctuation of price levels, so far 
as they seriously interfere with the equitable opera- 
tion of highly graduated surtaxes on annual incomes, 
are problems which must be dealt with and, if pos- 
sible, solved on their own ground. 


Moreover, it must be conceded that a rigid system 
of computing net income and net losses on an annual 
basis works as grievous hardship and inequity in 
many other situations as in the case of irregular ani 
fortuitous capital gains and losses. Witness the not 
uncommon situation of the professional man who 
reports income on a cash basis and who in one year 
receives a very large fee for winning a case on which 
he has worked for a number of years, or the case of 
an author of a successful book such as Gone with the 
Wind, or an inventor who reaps within a short period 
from a successful invention the fruits of many years 
or a lifetime of endeavor. Surely the cases of such 
persons whose temporarily inflated incomes may be 
the reward for services of great social value, weigh 
at least as heavily in the scales of equity as those of 
persons so fortunate as to reap a large gain from the 
employment of capital in a fortunate investment or 
speculation. However, it is within the realm of 
practicality to mitigate substantially the inequalities 
of an annual graduated income tax in all of these 
cases alike, including those where the gains which 
are taxed are largely fictitious in character, by equi- 
table allowances for losses and by averaging income 
over a reasonable period of years by means of net 
loss carry-overs or by some device of periodic rebat- 
ing or abatement of taxes where marked fluctuations 
of income have occurred within the selected periods. 
Some such plan would seem far preferable on 
grounds of equity to any scheme which arbitrarily 
carves out of the tax base a form of income or gain, 
distinguishable only by the particular manner in 
which it is realized, and, without regard to its real 
or fictitious character, subjects it to a highly pret- 
erential rate. 

An argument often made is that Congress has 
adopted a mistaken policy in subjecting capital gains 
to an income tax burden because our British cousins 
and certain other countries (principally France and 
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Germany) have followed a different policy. While 
| should be the last to suggest that our country has 
nothing to learn from the experience of other nations 
with the income tax or, for that matter, other forms 
of taxation, this particular argument, which is ad- 
vanced in various forms, has always seemed to me 
singularly unconvincing, if all the facts are taken 
into account. In the first place, there appears to 
be no more agreement as to fundamental principles 
in this field abroad than there is here, and, if any- 
thing, a less rational basis for the policies heretofore 
adopted in these countries than in the United States. 
Moreover, none of these countries seems to be any 
more happy in its solution of the problem than 
ourselves. Yet a casual listener to much of the dis- 
cussion of capital gains taxation among Americans 
might well think that the British had achieved Utopia 
because in that country casual capital gains are 
treated as accretions to capital and, as such, are ex- 
cluded from the tax base. 


A good corrective to so superficial a conclusion is 
provided by the clear and dispassionate critical ex- 
position of the English, French, and German systems 
found in R. M. Haig’s series of articles on “Taxation 
of Capital Gains,” appearing in the Wall Strect 
Journal in issues between March 23 and April 13, 
1937. By way of summary of the situation in England, 
Dr. Haig writes: 


“Tt has been shown: (1) that the exemption of capital 
gains in England is far narrower than it is commonly 
conceived to be; (2) that the partial exemption of capital 
gains under their law involves drawing an arbitrary line 
between taxable and exempt transactions, with uncertain 
and inequitable results as between individuals in substan- 
tially similar circumstances; (3) that the British them- 
selves are far from satisfied with their formula, a Royal 
Commission having gone so far as to declare that ‘it can- 
not be justified’; (4) that the formula places a premium on 
the transformation of taxable income into exempt capital 
gains, a premium sufficiently substantial to give rise to tax 


avoidance and loss of revenue in spite of England’s superior 


administration and her high degree of taxpayer coopera- 
tion; and (5) that the devices for tax avoidance cause 
investors to buy and sell securities at ‘unnatural times,’ 
with consequences for the market that may be expected 
to be accentuated under American conditions.” 

The disastrous implications of incorporating into 
our law exemptions of capital gains co-extensive with 
those of the British law, if American psychology 
and conditions are taken into account, require no 
further comment, in the light of Dr. Haig’s observa- 
tions. The basic structure of the French law seems 
essentially similar to the English, but lax administra- 
tion in France appears to have made even the tax 
on speculative profits a dead letter, while the ex- 
clusion of so-called investment gains and the inclu- 
sion of so-called speculative profits in the tax base 
in Germany seem to work only because of perfectly 
artificial and arbitrary, though simple, statutory 
rules for determining which gains are includible as 
speculative profits. It is fairly arguable that, so 
far as the tax treatment of capital gains and losses 
is concerned, the evolution of American law, uncer- 
tain and vacillating though it has been and is, has 
manifested a sounder trend than the comparable 
development of the statutory law in these other 
countries. 
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It is often alleged that a policy of exemption from 
taxation of capital gains, other than those realized 
in the form of business profits and, perhaps, those 
arising from speculative transactions (which must 
out of practical necessity be limited to transactions 
in assets held for a relatively short period), would 
not produce a net loss of revenue over the period of 
a full economic cycle and, indeed, might result in a 
net gain. While the statistics as to revenue do not 
bear out this contention, it is probable that no con- 
clusive answer can be made to the allegation on the 
basis of any facts which are precisely ascertainable. 
Possibly it is true, in view of the usually voluntary 
character of capital transactions and the propensity 
of taxpayers to govern their realizations of capital 
gains and losses, at least in part, by consideration of 
the consequences in terms of tax liability. Much 
would, of course, depend upon what limitations are 
imposed upon the deduction of losses. But even if 
such an admission be made for the purposes of the 
discussion, does the conclusion that such an exemp- 
tion should be provided follow? Surely the sole or 
principal criterion of choice between alternative 
schemes of taxation cannot safely be made their rela- 
live productivity in point of dollars, important as the 
estimates of revenue are and must continue to be. 
Even at the present levels of expenditure, would any- 
one doubt that the budget might be balanced (at 
least for one year), under the present, or even under 
a considerably reduced schedule of rates if all the 
deductions and credits allowed by the present law 
should be repealed. Yet who would welcome or 
seriously suggest such a proposal? The prime 
justification for and the chief point of superiority of 
a graduated personal income tax is that, more than 
any other tax with the possible exception of estate 
and inheritance taxes—it achieves an allocation of 
the tax burden among individuals upon a progressive 
basis and in accordance (at least roughly) with 
ability to pay. Any serious interference with its 
operation in this respect, through the entire or partial 
exclusion from the tax base of a particular category 
of real gains and losses, tends to impair the superiority 
of the tax and to destroy its chief raison d’etre. 


Moreover, the preferential treatment of capital 
gains, as compared with earned income, business 
profits, and periodic investment income, aggravates 
certain existing problems of tax avoidance and 
creates incentive to resort to new forms of avoidance 
and thereby endangers the integrity and perpetuity 
of the income tax asa whole. It is at least a subject 
of fair comment that the demand for a return to the 
pre-1934 plan of taxation of capital gains and losses 
has coincided with the movement for repeal of the 
surtax upon undistributed corporate profits. The 
Treasury statistics show that on the average, 85 per 
cent of the capital gains reported in income returns is 
derived from the sale or exchange of stock or securi- 
ties. It is safe to assume that far the larger part 
of this 85 per cent is referable to equity securities. 
While other factors play their part, the appreciation 
in value of corporate equities is in substantial measure 
the result of the accumulation of corporate earnings, 
which swells corporate surplus and enhances the 
value of the assets underlying the securities. The 
greater the tax preference extended to capital gains, 
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the larger the incentive to retention of corporate 
earnings from distribution becomes, and the more 
urgent the need for some form of undistributed 
profits tax which will adequately protect the revenue 
from tax avoidance of this character. 

A system of income taxation which included in 
the tax base gains from whatever source derived, 
without discrimination according to the source, 
might well reduce the problem of tax avoidance 
through accumulation of corporate surplus to negligible 
proportions, since the principal material tax advan- 
tage in retention from the shareholders’ point of 
view under such a system would be merely postpone- 
ment of the day of tax payment (assuming, of course, 
no material reduction of individual surtax rates were 
in prospect). 

The complete achievement of such a result, how- 
ever, would require changes in the tax law much 
more extensive than a return to non-preferential 
treatment of capital gains, although that would be 
an important step. It would be necessary to revise 
materially the concept of realization at certain points 
where it now appears to operate as a limitation upon 
legislative power not required by the necessities of 
practical administration. It would involve the 
assimilation into the category of transfers, along 
with sales or exchanges, upon which gain or loss is 
recognized, of those made by way of gift, whether 
charitable or otherwise, and transfers by way of 
testate or intestate devolution. <A realization criterion 
is unquestionably essential to a workable income- 
tax system. In its ordinary operation it does no 
more than to defer the accrual of tax liabilities or to 
permit earlier paper profits to be wiped out by sub- 
sequent paper losses. As an offset to these rela- 
tively minor defects, if such they be, it possesses the 
great merit of saving the administration of the in- 
come tax laws from overwhelming burdens of valua- 
tion, such as would be involved in the plan of the 
Twentieth Century Fund under which taxpayers 
would be required or, if that be not possible, per- 
mitted to inventory their capital assets and to value 
them each year, with appropriate treatment of the 
results in their income returns, or any other plan 
which seeks to tax all unrealized appreciation. But 
there are scarcely any limits to possible avoidance 
of surtaxes by corporate shareholders, particularly 
with respect to corporations of the closely held type, 
through tax-free accumulation of corporate profits, 
if realization of gain or loss is limited to transfers 
which are technically sales or exchanges. A com- 
plete solution of the problem might even require, 
as Dr. Simons suggests, the inclusion of gratuitous 
receipts in the taxable income of the recipients. 

It is not intended to suggest that changes so 
radical as some of these in accepted or traditional 
doctrines and concepts are probable of occurence in 
the near future. I merely wish to emphasize, if so 
great an overhauling of the revenue system would 
be necessary to the complete sterilization of the 
corporate entity as an instrument of surtax avoid- 
ance by shareholders, how serious is the danger 
implicit i in the simultaneous emasculation or repeal 
of the undistributed profits tax on corporations and 
the reduction of the tax burden on capital gains on 
individual shareholders to a point where the participa- 
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tion in corporate profits by the shareholder through 
sale or exchange of his shares at a profit created 
chiefly by retention of earnings carries with it a tax 
liability of as low as one-fifth of that which would 
result from the distribution of such earnings as 
dividends. 


Furthermore, the proposed virtual segregation of 
capital gains into a separate basket implies that 
the dividing line between capital gain and other in- 
come can be drawn with a safe degree of precision. 
Unfortunately, such is far from being the case. We 
are not dealing with tight and mutually exclusive 
compartments. There is a disturbing variety of devices 
for transmuting what would otherwise be ordinary 
income into capital gain. Foremost among these 
are the various uses to which the corporate entity 
may be put, such as accumulation of earnings and 
profits in a corporation, followed at a time convenient 
to the shareholders by complete liquidation. A few 
of the others are sale of stocks before dividend date 
cum dividend and its subsequent repurchase ex divi- 
dend, a practice which became sufficiently common 
in England to force action by Parliament, which 
action has apparently proved of doubtful efficacy ; 
issue or purchase of bonds carrying a low rate of 
interest but selling at a discount; or even issue of 
bonds at a heavy discount without annual interest. 
With surtax rates on other income running up to 
their present levels, the incentives to avoidance, 
created by too great a preference in favor of capital 
gains, may well make the transmutation of ordinary 
income into capital gains the great American sport 
and confront the Congress in due course with prob- 
lems of tax avoidance even more refractory to legis- 
lative solution than those which resulted in Supplement 

> and other provisions of the Revenue Act of 1937. 

It is sometimes urged, and with some truth, that 
severe practical hardship will often be worked, if 
capital gains are taxed, because taxable gain may 
be realized in contemplation of law where, by rea- 
son of the form in which such gain accrues, the 
taxpayer is burdened with a tax liability but has 
received nothing other than frozen or semi-frozen 
assets from which to pay; also that he may have to 
pay a tax though he has done nothing more than to 
change the form of his investment, with no change 
in the value of such investment. Such objections, 
to the extent they have merit, do not involve real 
issues of principle. Where the need is sufficientls 

great, it can be met either by liberal extensions of 
time in which to pay the tax liability accrued or by 
application of the familiar statutory device of non- 
recognition of gain or loss and either carry-over or 
substitution of basis. It would be difficult to con- 
tend that the Congress has been niggardly in the 
use of this device. There are obviously limits be- 
yond which the principle of non-recognition cannot 
be safely carried, even though gain is realized in a 
form other than money or a highly liquid security. 
Even under the present law, considerable net losses 
in revenue have no doubt been incurred by reason of 
the fact that subsequent realization of once non-rec- 
ognized gain has never occurred because the property 
has later been transferred to a charity or has not 
been transferred before death. 


(Continued on page 428) 
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Reporting 


—as a Basis 
for Better Gov- 
ernment 


By GEORGE 
P. ELLIS** 


BETTER municipal accounting is both a professional 
and a social obligation. As accountants, we need to 
do a uniformly better job of leadership and co- 
Operation with the public and with municipal 
finance officers to improve the making and the 
use of the public records. In so doing, we must be 
educators as well as technicians to bring home to 
all interests, their community of interest in sound 
local government. Sound accounting is basic, but 
it cannot of itself raise the general level of public 
records and financial control,—it must be used in 
the way designed. In other words, only when the 
pattern is right, can the test of use show results. 
Sound accounting should produce effective control 
of expenditure. 


The Case for Sound Government 


The case for sound government in the state and 
the national sphere rests squarely upon better 
knowledge and integrity in local government. It is 
not only the physical difficulty of financing the ever- 
growing budget of public functions, but the social 
implications as well, that make sound municipal 
accounting so vital a consideration. At the turn of 
the century, cities of 30,000 and over were spending 
an aggregate of half a billion dollars; a quarter of 
a century later, the aggregate was more than four 
times as much, or something over two billions. And 
much of this expenditure like Topsy just 
“srowed.” The per capita expenditures for opera- 
tion and maintenance of cities of over 30,000 





* Keynote address, Conference on Municipal Accounting and 
Finance, American Institute of Accountants, Chicago, March 28, 
1938, 

Certified Public Accountant, Chicago; General Chairman of the 
Conference, and Chairman of the Committee on Governmental 
Accounting, American Institute of Accountants. 


Improved Accounting and 


population increased 30% to 40% in the 15-year 
period from 1915 to 1929. According to the report 
of the National Industrial Conference Board for 
1936, government costs reached the staggering fig- 
ure of 17-billion dollars. The gross debt of all divi- 
sions of government increased 37% between the 
years 1932 and 1936, reaching the monstrous total 
of over 53-billion dollars. Taxes absorbed more than 
one-sixth of the realized national income for the year 
1935. There was a rise of nearly 50% in govern- 
mental expenditures per capita in the period from 
1923 to 1935. 

These figures have increased since 1935 and seem 
likely to increase still further. The result is a grow- 
ing public consciousness of the tax burden, without 
a corresponding comprehension of the cause and 
how to deal with it. When the pressure becomes 
too great, the lid blows off as it did in Cook County 
over the property tax assessment. The tax rebel- 
lion dislocated local government over a period of 
years, but it accomplished little basic improvement. 
There are still 700 odd tax units in Cook County, 
and the average voter is still uninformed as to what 
becomes of his tax money. In short, the average 
citizen continues to worry about his tax bill with 
little thought as to the accounting and control of 
what is to become of the money he rebelliously pays 
on these tax bills. 


Business has been taken for a “ride” by political 
bodies which poke into every phase of business 
operation. Governmental bodies demand of busi- 
ness the most detailed record of every operation 
regardless of whether the governmental regulation 
is good accounting or bad. But business which, as 
an intelligent electorate, after all has the whip-hand 
if it cares to exert itself, has been completely in- 
different to forcing upon governmental bodies the 
same kind of careful and accurate recording and 
reporting. It is time that business interests every- 
where in their own and in the common interest take 
the initiative in demanding that the financial opera- 
tions of public business—everybody’s business—be 
accounted for as accurately and as efficiently as gov- 
ernmental bodies have required of private business. 
In short, there is need both for the slow educational 
contribution of an expert and professional group 
like this and there is need for the awakening of the 
electorate to an understanding of the financial prob- 
lems of responsible democratic government. 


Balance Between Demand for 
Services and Their Costs 


Without such popular comprehension based upon 
exact accounting information, it is a trying business 
on the part even of the ablest officials, to keep any 
sort of balance between the popular pressure for 
more and more services to the public, and the cost 
of financing such service. 
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In the demand for more services, taxpayers lose 
sight of what are proper governmental functions. 
The tendency is to regard everything done by a local 
government as a “governmental function.” A cer- 
tain typical city which had 21 functions when it was 
incorporated now has 356—all arbitrarily considered 
by the layman as “governmental” functions. 
Whereas, only § 58 or 16¢ 4% of the 356 are truly gov- 
ernmental. | ’robably the av erage is not more 
than 25%. 

Lately this problem of what is a governmental 
and what is a proprietary function has been ap- 
proached from a new angle because of the exemption 
of governmental bodies from State and Federal 
Social Security Taxes. Most of the states have held 
that so typical a municipal proprietary function as 
a city-owned utility is an instrumentality of gov- 
ernment and, therefore, exempt. But the state of 
Ohio in ruling upon the type of exemption has 
attempted to put the theoretical distinction into 
practical effect. Ohio Unemployment Compensa- 
tion Commission has ruled that: 

“Purely governmental functions shall mean the perform- 
ance of duties by virtue of a constitutional pro- 
vision or legislative enactment for the protection of society 
from crime and vice, for the preservation of peace and 
health, the education of citizens, and the protection of their 
property. 

“Where there is no obligation to perform certain func- 
tions but (the local government) does in fact do so for 
the comfort and convenience of its citizens, and where it 
may elect whether to do or omit to do these acts, the 
function is private and proprietary.” 

On this basis, Ohio does not exempt from Un- 
employment Compensation Taxes—municipally owned 
electrical and gas generating plants, waterworks, 
auditoriums, stadia, markets and parks. 

Yet, in the application of the Social Security Tax 
laws, such a neatly drawn distinction is purely 
academic and without practical significance. Nec- 
essary as it is that the voter should understand the 
difference between what his government does for 
him because. it is government, and what his govern- 
ment does for him because he wants to be relieved 
of the job of doing it himself,—this attempt in Ohio 
to make a physical separation of function, as I see 
it, only piles up confusion and adds to the oppor- 
tunity for political mismanagement. I think the 
Ohio Commission has not thought through its prac- 
tical problem of administration. 

The point where the issue must be drawn is the 
voter’s election to pay the high cost of assuming non- 
governmental undertakings. We have the task of 
showing him that cost in such understandable form 
that he will know what he is doing. It is evident, 
for example, that the taxpayers’ demand for exemp- 
tion of taxes on homesteads has lost sight of the 
fact that these same home-owners are insisting upon 
increased school facilities, greatly expanded cur- 
ricula, extended recreational equipment and pro- 
grams, better streets, better lights, better police- 
better and more of everything, except taxes. 


Rapid Increase in Municipal Functions 
Studies carried out in typical cities show that 


there has been a greater increase in added func- 
tions to city governments in the past 20 years, than 
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had been added in the previous 75 or 80 years. The 
increase in recreational activities is particularly 
striking. These range anywhere from folk dances, 
pageants and plays, to football, basketball and gen- 
eval playground supervision. Such findings indi- 
cate a considerable trend toward collectivism. 
Perhaps, inevitably, an individualistic social order, 
as it progresses to a more civilized condition, shows 
a trend toward collectivism through the assumption 
by government of more and more of the groups’ 
activities. Many activities should, of course, be 
handled by the government. Such activities as edu- 
cation, sanitation, health, sewage disposal, etc., are 
clearly governmental functions. However, a great 
many other functions need to be dealt with can- 
didly and subjected toa careful analysis to determine 
whether or not they are in the interest of genuine 
social progress. Far too much of the burden upon 
local governments seems to have been placed there, 
not by conscious choice but by the inertia and unin- 
terested ignorance of the electorate, who have been 
contented to drift along letting pressure groups and 
persons make the vital decision for them. 


Cost Accounting 


Once the decision is made—whether rightly or 
wrongly, it is certain the governmental unit which 
has undertaken proprietary functions should func- 
tion at least as cheaply as any other agency 
could do them. That calls for cost accounting— 
not to determine profit, but to determine true cost. 
Governmental bodies are meant, as a rule, to pro- 
vide service at cost. This means cost in relation to 
quality as well as quantity,—cost in terms of the 
value of the service performed. 

To a large extent this is quite intangible—a 
psychological appraisal. Mr. Charles A. Ridley in 
an article on the technique of appraising standards, 
says: “A generation ago a municipal government 
was considered commendable if it was honest. To- 
day we demand a great deal more of our public 
service. It must be not only honest, but efficient as 
well.” It is, therefore, necessary to develop stand- 
ards of measurement and by proper accounting to 
arrive at a basis for comparing the relative efficiency 
of city governments. It is impossible to make an 
intelligent comparison of tax rates unless both the 
amount and the cost of the service for the tax rate 
are weighed. Two cities of the same size and general 
characteristics, with the same tax levy, may not be 
at all comparable on the basis of cost of municipal 
service. Where cost accounting has been intro- 
duced, it has resulted in considerable savings to the 
municipality. 


Budget Control 


Furthermore, until cost 
where it is necessary, the budget of expenditures, 
and to some extent, the budget of revenues can 
not help being more or less guess-work. Full 
and complete records of revenues and expenditures 
are essential to any degree of proper budget mak- 
ing and budget control. In the handling of this 
problem the accountant has the responsibility for 
professional knowledge and integrity, and the public 
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official for detail efficiency and for a degree of social 
insight verging on statesmanship. 

Municipal accounting theory and practice have 
made vast strides in the last twenty years. Twenty 
years ago such an instrument of planning and control as 
a municipal budget was virtually if not entirely un- 
known; today, every city worthy of the name has 
some program of planned expenditure, although 
budget control is by no means perfected. And the 
layman still does not know the difference between 
governmental budgeting and business budgeting. 


In the last five years especially, there has been far 
greater improvement in accounting than ever before. 
Over two-thirds of the large cities now have quite 
complete mechanical installations. County offices 
also are better equipped and operated. 

As a result of the growing importance of better 
accounting to cope with this great problem, the 
National Committee on Municipal Accounting was 
organized in 1933 to establish a basic program 
toward which the various state requirements can be 
shaped. Perfect uniformity will not be attainable 
so long as state laws governing local governments 
vary so much. 


Municipal Reports 


The accounting officer has a real social responsi- 
bility, both to care well for public funds and to 
educate the citizenry as to the way in which the 
money raised by taxes is used. Business groups are 
gradually learning to take their public into their 
confidence by financial statements so explained that 
any novice can comprehend them. If politics could 
be discussed upon the basis of unequivocal facts 
drawn from the accounting records, instead of hav- 
ing recourse to hearsay, we would be on the way to 
better local government. One reason for the tax- 
payer’s lack of understanding of the basis of high 
taxes, is that financial reports have not been pre- 
pared for popular consumption. Some improvement 
is taking place, but the process of education has 
scarcely begun, and is made more difficult by the 
differences between governmental and _ business 
accounting practice. The quality of municipal re- 
ports has displayed a remarkable improvement in 
recent years. This refers to the report prepared for 
the public in popular form as well as to the formal 
financial report. 


Often, legislative bodies and public officials 
flounder about in dealing with difficult fiscal prob- 
lems because of inaccurate and inadequate informa- 
tion. The chief executive of a city should be able 
to obtain at least every month, for his own guidance, 
a brief “one page” report of revenues and expendi- 
tures, as well as the quarter and annual full state- 
ments to the public. 


To me, the hope of our popular government rests 
upon brief, comprehensive, well-codrdinated, simply 
phrased reports, which any intelligent person can 
comprehend. When our electorate understands they 
will exhibit the interest we want them to exhibit in 
behalf of sound procedure. 

Proper accounting, and an approach to cost ac- 
counting should materially aid municipal credit. 





ACCOUNTING AND REPORTING 









395 


Too much local credit rests upon the tax-exempt fea- 
ture of municipal bonds and not enough upon thor- 
ough-going analysis of the “going business” position 
of the local government. The emphasis should be 
reversed,—the going business position should gov- 
ern and the tax-exemption should be incidental. 


Personnel 


The importance of personnel cannot be over- 
stressed. The best system breaks down without 
qualified personnel to carry on. There is a tendency 
to look to Civil Service to correct personnel prob- 
lems. That is a mistake. The Civil Service alone 
will not provide the qualified public officer. As now 
administered, Civil Service does not attract the most 
capable men, nor does it protect from the spoils 
system. There ought to be devised some way to 
obtain appointments on merit without spoils or other 
political complications; perhaps nomination by a 
man’s own professional group or other impartial and 
qualified group. 

I am glad to say that throughout the depression 
years there has been a noticeable improvement in 
the personnél in municipal accounting offices. A 
recent survey showed that approximately one-third 
of the members of the Municipal Finance Officers 
Association now are graduates of recognized col- 
leges and universities. It is most important that 
this development continue not only among the 
accounting officers, but throughout the personnel in 
our local governments. 


Auditing 


The importance of independent audits by quali- 
fied auditors should be stressed. One of the great 
evils in this regard is the practice of awarding 
audits on a competitive bid basis. The accountant 
should no more be engaged for this type of work on 
the basis of a competitive bid, than should the City 
Attorney or the Medical Director. 


In a Supreme Court case in New Jersey, in connec- 
tion with the requirement of bids for contracts over 
$500.00 under the laws of the State of New Jersey, 
the Court ruled that accounting services did not 
come within such “bid” requirement. I quote the 
following from the Court’s decision— 

“We apprehend the services to be rendered under this 
resolution were of a character involving peculiar profes- 
sional education and experience which invariably have 
differentiated their possessor in the industrial, economic 
and social environment of life, from one possessed only 
of the capacity to furnish work and labor as those terms are 
commonly accepted. Such services are comparable in char- 
acter with the special services of counsel, employment of 
a physician, or like expert service in the discharge of 
municipal administration requirements.” 


The National Committee on Municipal Account- 
ing has taken the following position: 


“It is recommended that in engaging auditing services, 
ordinary consideration be given to the qualification of the 
auditor to perform a municipal audit, preference being given 
to Certified Public Accountants.” 

The Committee further wishes to register its dis- 
approval of awarding auditing contracts on a com- 
petitive basis. 


(Continued on page 400) 



































































































































































































































































A LITTLE over a decade ago the chain store tax was 
practically non-existent in the American states.’ It 
was not until 1927 that Georgia, Maryland, and North 
Carolina imposed the first levies on multiple stores. 
Possibly this legislation constituted a natural reac- 
tion to the growth in the number of chains from 
9,400 in 1920 to 20,000 in 1928.2, However that may 
be, the movement initiated by these three states con- 
tinued and by 1937 no less than twenty-three states 


had incorporated the chain store tax into their fiscal 
systems.* 

Chain store taxation, therefore, although a rela- 
tively modern phenomenon in American public 
finance, already commands a significant position in 
the revenue structures of the states. In 1937 the 
total of $5,022,618 was collected from the chains.‘ 
But more important than the actual money raised 
is the fact that this type of regulatory taxation has 
spread so widely. The increasing ramification of 
the chain store tax has posed a number of social, 
economic, and political questions.® Like most in- 
novations, moreover, chain store taxes have been 


* Harvard Public Administration Fellow. National Institute of 
Public Affairs, 1937-38. 

1 An exception was the Delaware law of 1917 which was confined 
to out-of-State concerns operating within the State. Unlike the 
modern acts, the Delaware statute based the levy on the number 
of counties containing stores and the cost value of goods for sale. 

? Annual Report of the Federal Trade Commission, 1932, p. 33. 

8’ Delaware (1917); Indiana (1929); South Carolina (1930); 
Louisiana (1932); Idaho, Maryland, Michigan, West Virginia 
(1933); Colorado, Kentucky (1934); Alabama, Florida, Iowa 
(1935); Mississippi, Texas (1936); Georgia, Minnesota, Montana, 
North Carolina, Pennsylvania, South Dakota, Tennessee, Wisconsin 
(1937). Of these States twelve had previously enacted one or more 
chain store tax laws: Maryland (1927); North Carolina (1927, 1929, 
1933, 1935); Georgia (1929); Kentucky, Mississippi (1930); Ala- 
bama (1931); Florida (1931, 1933); Tennessee (1931); Wisconsin 
(1932, 1933, 1935); South Dakota (1935); Minnesota, Montana 
(1933). Arizona (1932) and Maine, New Mexico and Vermont 
(1933) had laws at one time but have since relinquished them. 
The California legislature enacted a law in 1935 which was rejected 
by the electorate in a referendum. It will be noted that twelve 
States enacted laws in the depression year 1933 and that eight 
statutes were placed upon the books during the relatively pros- 
perous year 1937. 


* Tax Policy, December 1937, p. 3. 

5See Facing the Tax Problem, Twentieth Century Fund, Inc., 
New York, 1937, pp. 182-187 and 502-503; B. F. Martin, ‘‘The Inde- 
pendent, et al., versus the Chains,’’ 9 Harvard Business Review 47. 





The Judicial Review of 
State Chain Store Taxes 


By ROBERT H. RAWSON* 





challenged on legal grounds. It is to this phase of 
the subject that the subsequent discussion is primarily 
addressed. 


Separate Classification of Chain Stores 


The fundamental characteristic of state chain store 
tax laws is, of course, the isolation of a particular 
form of economic organization for the purposes of 
discriminatory taxation. It is practically the uni- 
versal judicial opinion that such discrimination does 
not of itself constitute a violation of federal and 
state constitutional guarantees of equal protection 
of the laws. Equality of taxation does not neces- 
sarily mean that all mercantile establishments must 
be treated precisely alike. A classification of the 
objects of taxation may be discriminatory if the 
differentiation is founded upon a reasonable distinc- 
tion or if any state of facts can reasonably be con- 
ceived to sustain it. Said Mr. Justice Roberts in the 
Indiana case: “Our duty is to sustain the classifica- 
tion adopted by the legislature if there are substantial 
differences between the occupations separately 
classified. Such differences need not be great.” ° 
Chain stores have been held to constitute a proper 
classification for the purposes of taxation. To them 
redound the advantages inherent in large-scale pur- 
chasing, uniform management, more rapid turnover, 
extensive advertising, standardization in equipment 
and display, special accounting methods, and a uni- 
fied sales policy. “In view of the numerous distinc- 
tions above pointed out between the business of a 
chain store and other types of store, we cannot 
pronounce the classification made by the statute to 
be arbitrary and unreasonable.” ? 

A classification established by the state legislature 
will thus be sustained if it is “reasonable.” No 


6 State Board of Tax Commissioners v. Jackson, 283 U. S. 527 
(1931) at p. 537. 

7 Idem, at p. 541. See also Great Atlantic and Pacific Tea Co. 
v. Maxwell, 284 U. S. 575 (1931); Liggett Co. v. Lee, 288 U. S. 517 
(1933); J. C. Penney Co. v. Diefendorf, 32 Pac. (2) 784 (1934); 
Fox v. Standard Oil Co. of N. J., 294 U. S. 87 (1935); and Great 
Atlantic and Pacific Tea Co. v. Grosjean, 301 U. S. 412 (1937). 
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criterion of that which is “reasonable” as contrasted 
with that which is arbitrary and whimsical has been 
propounded. It cannot positively be asserted, there- 
fore, that future classifications of stores for tax pur- 
poses will be considered valid. Each case will have 
to be examined on its own merits. But the precedents 
of the Indiana case, and that of West Virginia in 
which a chain store was termed “a distinctive busi- 
ness species with its own capacities and functions,” § 
cannot be disregarded.® The courts have, moreover, 
been careful to emphasize that the legislature will be 
given the benefit of the doubt. They have refused 
to consider the propriety or justice of a tax, to seek 
for the motives or to criticize the public policy which 
prompted the adoption of the legislation. These 
matters have been held to fall wholly within the pur- 


view of the legislature and thus to be immune from 
judicial interrogation.’° 


Classification According to Location 


While classification according to the economic 
nature of the business has been well nigh universally 
sustained, there is evidence that a differentiation 
based upon location may meet with judicial disap- 
proval. The Florida chain store law of 1931 levied a 
more burdensome tax when stores were located in 
more than one county, The action of the state legis- 
lature was upheld in the lower courts but the Supreme 
Court of the United States threw this particular pro- 
vision out. The majority felt that the county line 
furnished no rational basis for classification. Great 
weight was placed upon the absence of any indica- 
tion in the law which would demonstrate that it was 
directed against “national” as opposed to “local” 
chains, or against corporations in contradistinction 
to individuals. There existed no legislative declara- 
tion or record proof that the public interest was 
being furthered." Mr. Justice Brandeis, however, 
registered his dissent, stating that the classification 
did not become unreasonable merely because the 
legislature failed to say that it was reasonable. In 
the absence of evidence to the contrary a presump- 
tion of constitutionality should prevail. Mr. Justice 
Cardozo added that the county was _ universally 
recognized as a primary unit of government in Ilorida 
and hence it was natural for the legislature to think 
in terms of it. 


A classification based upon location may eventually 
receive judicial benediction. Either the legislature 
may spread its reasons for so classifying upon the 
record, and hence escape the bonds of the Florida 
case, or the dissenting justices may eventually carry 
the day. Mr. Justice Brandeis’ long and brilliant 
Opinion, alive with a consciousness of the social im- 
plications of the corporation in particular and “big 
business” in general, may well outlive the terse, 
legalistic distinction drawn by the majority. 


8’ Fox v. Standard Oil of N. J., 294 U. S. 87 (1937). 

° Note the importance attached to these decisions in Hurt et al. 
v. Cooper et al., McCraw et al. v. S. H. Kress et al., 110 S. W. 
(2) 896 (Texas, 1937). 

0 The conditions peculiar to each state will also have to be 
weighed. See F. K. Hardy, ‘‘Legal and Economic Aspects of 
Chain Store Taxation in Wisconsin,’’ 9 Wisconsin Law Review, 382, 

1 Liggett Co. v. Lee, 288 U. S. 517 (1933). 
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Uniform Taxation 


As regards the situation at present, however, even 
the Florida case recognizes the validity of a classifica- 
tion based upon the advantages incident to the con- 
duct of multiple stores. The cases previously cited 
illustrate the fact that the establishment of such 
categories does not contravene the equal protection 
guarantees of the federal and state fundamental 
laws. Neither is such a legislative act at odds with 
those state constitutions which assure uniformity of 
taxation. A reasonable classification has been held 
no violation of uniformity.’* A license tax need 
only be uniform as regards the members of a class. 
Thus chain stores may be set aside as a distinct 
taxable class without contradicting the requirements 
of uniformity. At the same time the courts have 
been careful to include the proviso that the members 


of such a segregated class must receive equitable 
treatment. 


Graduated Rates of Tax 


As one means to the end of tax discrimination 
against chain stores the states have set them in a 
class apart. A second method of achieving the same 
result has been to impose graduated rates. The 
obvious purpose is to exact a larger tax from the 
more extensive chain organizations. Waiving for 
the moment the vexing problem of the most appro- 
priate measure of size, the question emerges as to 
the validity of the application of increasingly steeper 
rates as the size grows. The courts, of course, have 
usually recognized that the classification sought by 
the legislature was motivated by a desire to levy 
special rates. Indeed the two aspects are almost 
inseparable and it is only for the purpose of clarifica- 
tion that they are treated separately. Much that 
was said, therefore, with regard to the constitu- 
tionality of the separate classification of chain stores 
also applies to the question of the validity of gradu- 
ated rates. The problem, however, of whether such 
rates constitute a lack of uniformity or a discrimina- 
tion within an established class still presents itself. 
In other words, having sanctioned laws which sub- 
ject multiple stores to a different treatment than that 
accorded single units, how far will the courts go 
in permitting a legislative distinction to be drawn 
between large chains and small chains? The Supreme 
Court has declared that a graduated tax does not 
constitute an unreasonably arbitrary discrimination 
against a larger chain.‘* The more extensive the 
chain the greater the economic opportunities. It is 
not, therefore, arbitrary or whimsical to attach a 
greater tax. Similar opinions have been handed 
down in state courts.* Judicial tribunals have ex- 
pressed the opinion that the weight of the tax is 
not a question within their competence. The state 
legislature may choose to discourage the multiplica- 
tion of units if it so desires. Since this whole ques- 
tion of “reasonableness” involves a consideration of 
the facts in each particular case, however, it cannot 

2 Great Atlantic and Pacific Tea Co. v. Maxwell, 154 S. E. 838 
(North Carolina, 1930). 

130, F. Smith Co. v. Fitzgerald, 259 N. W. 352 (Michigan, 1935). 


14 Fox v. Standard Oil Co. of N. J. (supra). 
14% For example: C. F. Smith Co. v. Fitzgerald (supra), 
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be stated categorically that any graduation of rates 
whatsoever will be sustained. A tax sufficiently bur- 
densome to drive a large number of people out of a 
business otherwise lawful may be considered a vio- 
lation of the state constitution."* “And while the 
amount of a tax has no place in legal reasoning as 
to the requirements of the federal constitution, it 
is not altogether clear that this factor plays no part 
in the judicial process.” ™ 


Tax Based on the Number of Stores 


A question more controversial than the gradua- 
tion of rates according to the size of the chain has 
been that of the measurement of size. The majority 
of the states have based their license or occupation 
taxes upon the number of units operated within the 
state. This practice has received the support of 
federal and state tribunals.’** The doctrine was re- 
cently extended by a decision of the United States 
Supreme Court relative to a Louisiana statute."® The 
law in question levied the tax upon the stores in 
Louisiana but took into consideration, for the pur- 
pose of determining the rate, all the units in the 
chain, whether located within or without the state. 
Reasoned the m: jority: “If the competitive advan- 
tages of a chain increase with the number of its 
component links, is hard to see how these ad- 
vantages cease Ay Pre state boundary.” ?° Hence 
the law was considered justified in te iking notice of 
the business as a whole in taxing that part of it 
located within the state. The Court eschewed any 
commitment as to the wisdom of the legislature in 
choosing the number of stores as the tax base. The 
legislature, it said, is not required to make meticulous 
adjustments in order to avoid incidental hardships. 
A better test of earning power might have been 
selected but the one accepted was “reasonable” and 
hence valid. The judges were unable to discover any 
violation of the equal protection of the laws guarantee 
of the federal constitution. Nor was the assurance 
of due process of law violated inasmuch as nothing 
outside the state was actually taxed. “In legal con- 
templation the state does not lay a tax upon prop- 
erty lying beyond her borders nor does she tax any 
privilege exercised and enjoyed by the taxpayer in 
other states.” *" Finally the case was distinguished 
from that brought under the Florida law of 1931 be- 

cause the classification was based not upon the loca- 
tion of the stores but upon the type of business and 
the competitive advantages thereof. 


Tax Based on the Volume of Business 


While graduated rates based upon the number of 
stores have met with uniform success in legal con- 
tests, the opposite is true of those founded upon the 
volume of business—whether gross sales, gross re- 


ad Gray v. Central Florida Lumber Co., 104 Fla. 446, 140 S. 320 
(1932). 

745 Yale Law Journal 323. Weight is lent to this contention 
by the fact that the court, in one case, paid due regard to the 
statement that the chain earned six and one-half per cent on its 
investment in spite of the tax. J. C. Penney Co. v. Diefendorf 
(supra). 

For example: State Board of Tax Commissioners v. Jackson 
(supra). Great Atlantic and Pacific Tea Co. v. Maxwell (supra). 

"Great Atlantic and Pacific Tea Co. v. Grosjean, 301 U. S. 412 
(1937), 

20 Idem, at p. 420. 
*1 Idem, at p. 425 
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ceipts, or gross income. These have met with al- 
most unrelieved reverses. The controlling case dealt 
with a Kentucky statute of 1930 which levied a tax 
graduated according to gross sales. Upheld in 
the District Court, this law was invalidated by the 
Supreme Court. The majority declared that the 
situation differed from that presented in the Indiana 
case. “The instant cases present a classification of 
quite another kind (than that based upon the number 
of stores). The Kentucky statute ignores the form 
of organization and the method of doing business. 
ares It exacts from two persons different 

amounts for the privilege of doing exactly similar 
acts because the one has performed the act oftener 
than the other.” ??. A law which graduated the tax 
by increasing the total amount of tax as gross sales 
increased had previously been upheld.** The Stewart 
case was distinguished on the grounds that the 
Kentucky law exacted a higher perce entage of gross 
sales as a tax as gross sales increased. “Thus under- 
stood, the operation of the statute is unjustifiably 
unequal, whimsical, and arbitrary, as much so as 
would be a tax on ‘tangible personal property, say 
cattle, stepped up in rate on each additional animal 
owned by the taxpayer... .” ** The Court, moreover, 
expressed a doubt as to whether net profits were 
correlative with gross sales. A concern with gross 
sales of $12,000,000 might easily incur a net loss yet 
be called upon to pay tax. The classification was, 
therefore, declared arbitrary and whimsical and 
hence contrary to the Fourteenth Amendment. 

Justices Cardozo, Brandeis and Stone dissented 
in the Stewart case. Their contention was that net 
profits are, in general, related to the volume of busi- 
ness. At the very least this was, they felt, a matter 
concerning which there was a respectable difference 
of professional opinion, and, hence, the legislature 
should be given the benefit of the doubt. “In fine 
there may be classification for the purpose of taxa- 
tion according to the nature of the business. There 
may be classification according to size and the power 
and opportunity of which size is an exponent. Such 
has been the teachings of the law books, at least 
until today.” ?° 

The decision in the Stewart case has cast a damper 
on state laws of a similar nature. A Vermont statute 
analogous to that of Kentucky was overthrown.”° 
The Wi isconsin and Florida attempts to tax gross 
income and gross receipts, respectively, were in- 
validated on the authority of the Supreme Court’s 
opinion.2?7, A New Mexico law of 1933 met a similar 
fate.2> Minnesota and North Carolina abandoned 
their graduated sales taxes and adopted chain store 
legislation akin to that type which had successfully 
run the judicial gauntlet. An Iowa law was over 
thrown in spite of the fact that it avoided two of 
the objections to the Kentucky statute. The volume 
of business part of the tax was similar to the tax 

(Continued on page 425) 

22 Stewart Dry Goods Co. v. Lewis, 294 U. S. 550 (1935). 

23 Clark v. City of Titusville, 184 U. S. 329 (1902). 

4 Stewart Dry Goods Co. v. Lewis (supra) at p. 557. 

% Idem, at p. 580. 

2° Great Atlantic and Pacific Tea Co. v. Harvey, 177 Atl. 423 

933 
“= Rad. Schuster and Co., Inc. v. Henry, 261 N. W. 20 (Wisconsin, 


1935); Lane Drug Stores, Inc. v. Lee, 11 Fed. Supp. 672 (1935). 
* Safeway Stores, Inc., v. Vigil, 57 Pac. (2) 287 (1936). 





Priorities—Wages and Taxes 


By SAMUEL I. POTTER* 


IN SETTING up the statement of condition, or 
the balance sheet of a bankrupt or insolvent organ- 
ization, the accountant is often confronted with 
problems involving priority of claims. Insofar as 
possible the accountant is expected to give proper 
effect to relative priorities. This is so because the 
receiver or trustee, who assumes the management 
of the estate and the payment of the debts within 
the resources at his disposal, must have a clear per- 
ception of the order in which the debts should be 
paid. Very often it is not easy to determine the 
relative priorities. Sometimes the matter is left for 
judicial determination. 


Relative Importance of Claims 


In this article the question of priorities of wages 
and taxes will be examined in the light of its rela- 
tive importance as related to other claims, which by 
law, are preferred. 

The Federal Bankruptcy Act provides for the fol- 
lowing order of priority, in advance of the payment 
of dividends to creditors: 

(1) The actual and necessary cost of preserving the es- 

tate subsequent to filing the petition. 

(2) The filing fees paid by creditors in involuntary pro- 
ceedings and the expense of recovering concealed or 
transferred assets. 

(3) The cost of administration. 

(4) The reasonable expense of opposing successfully, a 
composition settlement. 


* Certified Public Accountant, New York and New Jersey. 


(5) Wages not exceeding $600.00 to each claimant, which 
were earned within three months preceding the com- 
mencement of the proceedings. 

(6) Taxes due and owing to the United States, state, 
county, district or municipality. 

(7) Debts owing to any person, who by the law of the 
states or the United States is entitled to priority. 

Where a bankruptcy fs initiated in the Federal 

Bankruptcy Court, the Federal Bankruptcy Act is 
effective, regardless of the state in which the pro- 
ceedings are begun. The several states of the union 
have their own statutes covering insolvency. If the 
proceeding is initiated in a state court, the accountant 
should be guided by the statutes of the particular 
state, insofar as such statutes are not superceded 
by federal laws. The order of priority of payment 
by state law is in every case inferior to the claim of 
the United States and therefore, regardless of the 
provision of any state law relative to priority in pro- 
ceedings initiated in state courts, taxes due the fed- 
eral government are first and paramount. Thus, in 
federal bankruptcy, all taxes are on a par and follow 
wages in order of priority, while in state proceedings 
federal taxes must be paid first ahead of all other 
claims, including wages and administration expenses. 


Wages 


Wages, in New York State proceedings, are pre- 
ferred over taxes. Section 22 of the Debtor and 
Creditor Law provides that wages and salaries up 
to $300.00 actually owing an employee for services 
rendered within three months of the proceedings 
shall be preferred to any other debt. As before stated, 
this seemingly absolute priority is inferior to the 
claim for unpaid federal taxes. 

Wages, in New Jersey proceedings, are preferred 
over taxes if earned within two months of the incep- 
tion of the insolvency proceedings. 


Taxes 


After wages, the next in order of priority are taxes. 
The advent of the payroll tax has increased the 
difficulty in properly administrating insolvent estates. 
Previously, the liability for taxes was one which did 
not cause any trouble in the average situation. As 
income taxes follow income, this liability was not 
difficult to establish in the case of a bankrupt or in- 
solvent debtor. Franchise taxes of the several states 
were ascertainable with little trouble. Property tax 
liabilities based on assessment by the taxing agency 
were established with relative ease. In some receiver- 
ships it was not necessary to set up any liability for 
taxes, as none existed. Today, an insolvent estate 
without a tax liability is as rare as the proverbial 
Godiva. 

Title VIII of the Federal Social Security Act covers 
federal old age benefits and levies a tax on both the 
employer and the employee. The employer deducts 
from the salary of the employee an amount equal to 
the employee’s share of this tax, which the employer 
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remits to the Collector of Internal Revenue, together 
with his contributing tax. The employer’s tax should 
be treated as a federal tax having the usual place 
among the related prior claims. The employee’s 
tax, however, should be regarded as a trust fund in 
the hands of the employer. The courts may say 
that this claim against a bankrupt or insolvent debtor 
is preferred ahead of wages and claims of every 
nature. 


Title IX of the Federal Social Security Statutes 
covers unemployment insurance and levies a tax on 
the employer alone. This tax is a federal tax and 
has priority in accordance with principles already 
stated. 


The New York Unemployment Law levies a tax 
on employers of four or more individuals. If the 
proceedings in bankruptcy are initiated in the federal 
courts, the position of the “contribution” is apparently 
that of a tax and would follow wages and share on 
a parity with other taxes. This is not true if the 
insolvency proceedings are in a state court. Section 
522-6 of the New York Unemployment Law provides: 

“In the event of dissolution, insolvency, composition or 
assignment for the benefit of creditors of an employer, con- 
tributions then and thereafter due from such employer 

together with interest and penalties thereon, if any, 
shall have priority over all other claims, except taxes due 
the United States or the State of New York and wages 
due for employment performed within three months pre- 
ceding such event.” 

The New Jersey Unemployment Compensation 
Law levies a tax on employers of eight or more 
individuals. In the event of federal bankruptcy this 
tax would follow wages and would be placed on a 
par with other taxes. Where the employer is in- 
volved in proceedings in a court of New Jersey, 
reference should be made to Section 14-f of the law 
which provides as follows: 

“In the event of any distribution of an employer’s assets 
pursuant to an order of any court of this state . 
contributions then or thereafter due shall be paid in full 
prior to all other claims except taxes and claims for re- 
muneration of not more than $250.00 to each claimant, 


earned within six months of the commencement of the 
proceedings.” 


It would seem, therefore, that this contribution 
would follow in priority certain wages and all other 
taxes. Inasmuch as the provision regarding wages 
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of $250.00 earned within six months is in conflict 
with other provisions in the state law regarding 
wages earned within two months of the inception of 
proceedings, some complications will arise where 
the estate is not sufficient to meet all preferred claims. 


In addition to the tax which the employer must 
pay to the New Jersey Unemployment Commission, 
one per cent is deducted from the employee’s salary. 
This tax may be ruled to be in the nature of a trust 
fund in the hands of the employer. 


It should be noted that the New York State Un- 
employment Law provides priority for the contribu- 
tion together with interest and penalties. No mention 
is made in Section 14-f of the New Jersey Unem- 
ployment Compensation Law of interest or penalties. 


Although taxes, in federal bankruptcy at least, are 
on a par regardless of whether due the United States, 
State, County or Municipality, a taxing authority 
may obtain a preference by seizing property to pro- 
tect its tax lien. Of course, the accountant’s report 


should indicate the special nature of this type of tax 
lien. 


For some time the courts have ruled in a number 
of cases that the New York City sales tax was not 
collectible as a preferred claim. The Supreme Court 
of the United States has definitely established the 
tight of priority of the retail sales tax of the City 
of New York and has reversed all decisions to the 
contrary. 


Franchise taxes have been ruled to be due and 
owing when assessed. This is a tax on the privilege 
of doing business and not on the complete exercise 
of the right. No apportionment is required although 


the right to do business has not been exercised for 
the full period. 


Summary 


In closing, it is advisable to point out that care 
should be taken, in connection with tax claims, to 
ascertain the amount of penalties and interest that 
may have accrued. Failure to comply with tax laws 
may result in extreme penalties, which of course, are 
liabilities of the estate. The New Jersey Unemploy- 
ment Compensation Law provides for penalties which, 
in some cases, are greater than the tax itself. 





Improved Accounting and Reporting 
(Continued from page 395) 

The Municipal Finance Officers Association, in its 
volume Standard Practice in Municipal Accounting 
and Financial Procedure, states: 

“In engaging auditing services, it is recommended that 
primary consideration be given to the qualifications of the 


auditor to perform a municipal audit audit con- 
tracts should not be awarded on a competitive basis.” 


Educational Program 


The public accountant must prepare himself 
thoroughly if he is to be helpful in this field. 
There is a great need to study municipal account- 








ing, because it is fundamentally different from com- 
mercial accounting. So different that the ablest 
commercial accountant may encounter serious diffi- 
culties in making a proper audit for a local govern- 
ment. The accountant must at all times be 
thoroughly familiar with the laws under which the 
local government operates. 


The finance officer should be a thoroughly trained 
accountant and must develop reports which will fur- 
nish all the facts regarding the governmental unit. 
The public must be educated to the realization that 
added functions mean added costs. Only by cooper- 
ation of all the groups involved will it be possible 
to arrive at any solution to this difficult problem. 














UNTIL 1936 the State of New Jersey had no law 
definitely imposing a tax on foreign = 
doing business in the state. Under a so-called ‘ 
taliatory” provision the same fees were facut on 
corporations of other states as were required of New 
Jersey corporations in those states. This statute, 
which was too indefinite to be thoroughly enforced, 
read as follows: 

“When by the laws of any other state or nation, any 
other or greater taxes, fines, penalties, licenses, fees or 
other obligations or requirements are imposed upon cor- 
porations of this state, doing business in such other state 
or nation, or upon their agents therein, than the laws of 
this state impose upon their corporations or agents doing 
business in this state, so long as such laws continue in 
force in such foreign state or nation, the same taxes, fines, 
penalties, licenses, fees, obligations and requirements of 
whatever kind shall be imposed upon all corporations of 
such other state or nation doing business within this state 
and upon their agents here; provided, that nothing herein 
shall be held to repeal any duty, condition or requirement 
now imposed by law upon such corporations of other 
states or nations transacting business in this state.” 
Without repealing this retaliatory clause, a more 
specific act taxing foreign corporations on the right 
to do business in the state was, therefore, introduced 
in the Legislature on June 1, 1936, and was passed 
on June 26 as Chapter 264 of the Laws of 1936. 

Chapter 264 had a short life. The administrative 
provisions of this law were felt to be insufficient ; and 
on April 14, 1937, a complete taxing statute, Chapter 
25, was approved. This final law represents a vast 
improvement over either of the other laws, being 
complete and specific in all details. 


Corporations Subject to Tax 


The law imposes a tax upon “every foreign cor- 
poration organized for pecuniary profit, except those 
corporations specifically exempted by this act, for 
the privilege of exercising its franchise or for the 
privilege of doing business or maintaining an office” 
in the State of New Jersey. The following classes 
of corporations are exempted from the provisions of 
the act (although taxable under other acts) : 

Sanking companies and savings banks 

Insurance companies 

Ferry companies 

Railroad companies 

Canal companies. 

Express companies ; 

Parlor, palace, or sleeping-car companies 

Surety companies 

Corporations using or occupying public streets, high- 
ways, roads, or other public places in the state. 


~* Newark, N. J.; Certified Public Accountant, New Jersey and 
New York. 


CON QUI wh 


New Jersey's Franchise Tax 
on Foreign Corporations 


By 
WILLIAM 
MARGULIES* 








“Doing business” is defined in the act as “the 
general prosecution of the ordinary business of a 
corporation, commercially, financially, or otherwise, 
within the scope of its corporate capacity and powers.” 


Basis and Rates of Tax 


The tax is measured by the proportion of the total 
capital stock outstanding as of January 1 of each 
year which the gross income from business done 
within the state in the preceding fiscal year bears 
to the total gross income of the corporation. The 
following rates, which are the same as those im- 
posed on domestic corporations on the entire amount 
of their outstanding capital stock, apply: 

On shares paving nominal or par value: 


Up to $3,000,000 ....... .....1/10% 

From $3,000,001 to a 000, a 1/20% 

Over $5, 000, . eee: _.. $50 for each million 
dollars or fraction thereof. 

On shares without nominal or par value: 

Upto 20,000 shares ..... cp $.03 per share 

From 20,001 to 30,000 shares ............ .02 per share 

From 30,001 to 40, 000 shares ........ Ol per share 

From 40,001 to 50,000 SHATES) 2 xc co oacws .005 per share 

Over SO00G shares .............505- .0025 per share 


The minimum tax is $25.00 a year even though the 
corporation may not have actually done any busi- 
ness in the preceding year. Corporations 90% or 
more of whose assets in the state consists of bonds, 
debentures, shares of stock, notes, mortgages, cer- 
tificates or evidences of indebtedness, and other se- 
curities and intangible personal property, and whose 
principal business consists of dealing in these securi- 
ties, are subject to a flat tax of $25.00 a year. No tax 
is imposed during the first year that a corporation 
qualifies to do business in the state; a minimum fee 
of $10.00 is, however, charged under a different 
statute for filing a certificate of authority to do 
business. 


Records Required 


Every taxpayer, that is, every corporation required 
to make a return or subject in any manner to the 
tax imposed by the act, must keep such records as 
may be necessary to determine whether or not it is 
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liable to tax and the amount. These records must be 
preserved for at least three years, but permission to 
destroy them sooner may be obtained from the State 
Tax Commissioner. 


Administration of the Law 


The State Tax Commissioner is charged with carry- 
ing out the provisions of the act. Towards this end 
he is empowered : 

1. To design forms for such returns, statements, and 

schedules as he may require to be filed; 

2. To audit the books and other records of any taxpayer 
whenever in his opinion it may be necessary; and 

3. To conduct hearings and examine under oath any 
taxpayer, its directors, officers, and employees, when- 
ever necessary to determine liability for taxes; and to 
subpoena any witness and compel the production of 
any records needed. 

The Commissioner must keep a record of all his 
official acts and must preserve copies of all rules, 
regulations, decisions, and orders made by him. The 
records and files of the Commissioner relating to the 
administration of the act are confidential and privi- 
leged, and neither the Commissioner nor any em- 
ployee may divulge any information obtained from 
them. The Commissioner may, however: 

1. Deliver to any taxpayer or to its duly authorized 
representative a copy of any return, report, or other 
paper filed by it; 

2. Publish statistics so classified as to prevent the identi- 
fication of a particular report; 

3. Permit the Attorney General or other legal repre- 
sentative of the State of New Jersey to inspect the 
reports or files relating to the claim of any taxpayer 
which may bring an action to review or set aside 
any tax imposed under the act or against which pro- 
ceedings have been instituted in accordance with pro- 
visions of the act; 

4. Permit the Comptroller, Auditor, or Commissioner of 

Finance of the State of New Jersey, or their agents, 

to examine the records and files; and 
5. Furnish, at his discretion, any information disclosed 

by the records or files or by any returns or reports 
filed with him to any collector of internal revenue 
of the United States or to the proper officer of any 
state imposing a tax upon such taxpayer; provided 
that the statutes of the United States or of such other 
state grant substantially similar privileges to the Com- 
missioner. 

The tax is assessed on the basis of information 
reported in an annual return which must be filed 
by every taxpayer. If a taxpayer fails to make a 
return as required, however, the Commissioner may 
make an estimate of the tax liability and assess the 
tax, interest, and penalties. Upon notice and demand 
for payment, the amount so assessed becomes due 
and payable within thirty days. If the Commissioner 
finds that a taxpayer is planning to remove its prop- 
erty from the state or to do any act which will render 
ineffectual proceedings to collect tax, he must make 
an immediate assessment of tax, which is payable 
upon notice to the taxpayer 

In order that the Commissioner may see that all 
corporations subject to the act comply with its re- 
quirements, the Secretary of State must furnish him 
each month with abstracts of all certificates or other 


information of foreign corporations filed in his office 
during the preceding month. 








Returns 


Every foreign corporation doing business in New 
Jersey must file with the Commissioner a return on 
the prescribed form. The return must be signed 
under oath by the president, vice-president, secre- 
tary, or treasurer of the corporation. In the case of 
a corporation in liquidation or in the hands of a 
receiver or trustee, the return must be sworn to by 
the person responsible for the conduct of its affairs. 


Returns must be filed on or before August 15 of 
each year, and the tax paid at that time. If mailed, 
the returns must reach the office of the Commis- 
sioner no later than the due date. A reasonable 
extension of time for filing returns may be granted, 
but no extension may go beyond November 15 of 
the year in which the tax is due and payable. 


Where any corporation owns the control of the 
stock or business of another corporation, or when 
substantially the entire control of two or more tax- 
payers is exercised by the same interest, a con- 
solidated return may be permitted or even required. 
In cases where he has reason to believe that a tax- 
payer conducts its business in such manner as to 
distort its true gross income and the proportion 
attributable to the State, by arbitrarily assigning 
gross income to one or another unit in a group of 
taxpayers carrying on a business under a substantial 
common control, the Commissioner may require such 
facts as he deems necessary for the proper computa- 
tion of the entire gross income and the amount 
attributable to the State. 


Interest and Other Penalties 


Any taxpayer which fails to file its return when 
due becomes li: o ly a penalty of $1.00 for each day 
of delinquency. If, after demand by the Commis- 
sioner, a taxpayer ‘fails to file any return or to supply 
any information required, it may become liable to a 
further penalty of not more than $100.00. 


Any corporation, or any officer or employee, who 
with intent to evade the tax or any other requirement 
of the act fails to pay the tax or to make a return 
or to supply any information, or makes a false return, 
under the act is considered guilty of a misdemeanor 
and upon conviction may be fined not in excess of 
$1,000.00 or imprisoned for not more than one year, 
or both. In addition, a taxpayer filing a fraudulent 
return must pay a penalty of 50% of the amount of 
deficiency in tax. 


If the time for filing a return has been extended, 
interest must be paid at the rate of 6% a year from 
the time the return was originally due until the time 
payment is made. If a taxpayer does not ask for 
and obtain an extension of time for filing its return 
it must pay an additional penalty as follows: 

5% of the tax if payment is made within thirty days of 
the due date; 


10% of the tax if payment is made thirty to sixty days 
after due; or 


25% of the tax if payment is made after thirty days after 
demand by the Commissioner; 
plus interest at the rate of 1% a month or fraction 
of a month. 


(Continued on page 419) 
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II 


AT THE present time there are no less than 
thirteen important elements that are used either 
in single or in combination form to provide a base 
for establishing tax liability, at least eleven of which 
are of the external or objective character. 

The type of occupation alone is the most frequently 
used base in practically all of the states: 


Per year ” 


Coffin MiaWuUlactUrers: ...... 66666666 see descns $ 50 
Cotton buyers ..... PA ree Pare ere ae 100 
Crees: bes. TO RGES BYy 5. co aciec sue ee oe oes 10 
MAGI GEAIEES «6. vse cca eeweaneeo ee NN 10 
SECIS TACUORIES © 25 ccc 5S ccs Se wires ams 25 


More than 150 businesses and occupations are 
taxed on this basis in Florida, over 75 in Mississippi, 
50 in Georgia, 40 in North Carolina, 30 in Alabama, 
25 in Texas, and 20 in Tennessee. Every state in the 
nation collects some taxes on this basis, although in 
most of them, (not including the license tax systems 
of cities, many of which rely heavily on this type of 
tax for revenue), they are imposed most frequently 
as an aid in the enforcement of police regulations. 
But in the Southern States the business license tax 
is used for revenue purposes, and only incidentally 
for purposes of regulation. 

The number of population in the community in 
which the business or occupation is engaged: 


\bstract companies: 


In municipalities with population of Per Year* 
20,000 or more ... RES. Wy aR dk Aa Reema ee $50 
I cin | oe qaie ne cS Ow Re DR nde 25 

5,000 to 10,000 eae ees ait 10 
Less than 5,000. ....... ere en seattenkaceens 5 


\dding machines, cash registers, phonographs: 
Sale, in counties of Per Year* 
60,000 population orders. .......... we adiavecs +3 ES 
More than 60,000 population .... ie 100 





* Part I of Dr. Arant’s treatise on Business Taxation in the 
Southern States appeared at page 339 in our June issue. Editor. 
** Department of Economics, Iowa State Teachers’ College. 
Cedar Falls, Ia. 
%° General Laws of Florida, Sec. 1279-31-32-73-74-76. 
1 Alabama Laws, 1919, Acts 328, Sec. 361. 
* Ibid. 
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Not less than thirty states ** make some use of 
differences in population as a basis for distributing 
tax liability. Most of them use it in only a limited 
way, in some cases taxing only one or two activities 
on this base. The states that have most schedules 
graduated according to population are Mississippi 
and Tennessee, which have 72 and 69 respectively. 
Alabama has 45; Florida and Georgia, 40 each; 
North Carolina, 15; Texas, 9; and Virginia, 5. 


The Kind or size of product produced or sold: 
3oat builders Per Year * 


Contracting for building boats of 
More than 25 tons 


Mississippi taxes the production or sale of over 
20 different kinds of products on this basis; North 
Carolina, 5; Tennessee, 3; and Florida and Alabama, 
2 each. 


Number of units of some essential equipment or 
other important elements in the business: 


Knitting mills: Per Year * 
Where number of knitting machines is 

More than 500. . ay ere $150 

500 and over 400 wn ee 
400 and over 200 ............ . Screens SOB 
200 and over 100.......... RI AOR ee , a ae 

MOG and-over SO... 6.5 ccc ccc kes wawes wan Senta eee 

DO AGOVEE 29 c os haa ed benkions abe aceicn 25 
BONE RERESR. 5c ore aI a eet ores ie pe diene 10 


Florida taxes over 19 businesses on this basis, 
Alabama, over 15; Georgia, 11; Louisiana, 10; Mis- 
sissippi and North Carolina, 7 each; Tennessee, 6; 
and Virginia, 4. 


Room or producing capacity of building or factory: 


Warehouses and elevators: 
With storage space of 
20,000 sq. ft. or less....... Lee OTE ST: 


Per Year * 


20,000 to 40,000 sq. ft. ........... BN ae eae 
40,000 to 60,000 sq. ft. .............. 5 Fad nevada onsite 
GOGGG to GO000 sq. ft. ................. et 
SU'008 to TOWO00 sa. Th... oo cscs cde tc ana nk 100 
TOD DOU SG. TE. OF OVE 5 oo. ole oo icies oad ug ane Big ae elone 150 





88 Alabama, Arizona, Arkansas, California, Colorado, Delaware, 
Florida, Georgia, Illinois, Indiana, Kansas, Kentucky, Louisiana 
Maryland, Massachusetts, Michigan, Mississippi, Missouri, Mon- 
tana, Nebraska, New Jersey, New York, North Carolina, Oregon, 
Tennessee, Texas, Virginia, West Virginia, Wisconsin and Wy- 
oming. 

*% General Laws of Florida, Sec. 1106. 
3 Laws of Miss., 1934, H. B. 142, Sec. 228. 
“ Laws of Tennessee, 1931, Ch. 13. 
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Ice factories Per Year ™ 


Where daily capacity is 


More than 100 tons $500 
100 tons and over 75 tons 400 
75 tons and over 50 tons 200 
50 tons and over 35 tons 100 
35 tons and over 25 tons 50 
25 tons and over 15 tons 25 
15 tons and over 10 tons 15 
10 tons and over 5 tons 10 

5 tons or less 5 


Mississippi taxes 24 occupations on the basis of 
capacity; Florida, 11; Alabama, 7; Tennessee, 4; 
Georgia, 3; and North Carolina, 2. 

Other bases used, though with less relative fre- 
quency than the above, are: 

The number of employees engaged in the business: 
Automobile repair shops Per Year * 
Each shop working 


2 men or less $5 
3 men and less than 5 10 
5 men and less than 10 20 
10 men and less than 20 40 
20 men or more 60 


Kind or size of equipment, motive power, etc.: 


Bakeries Per Year™ 
Other than steam $ 3 
Steam 10 

rays Per Year™ 
For each horse-drawn vehicle $5 
For each motor vehicle 12 


Length of time or number of local jurisdictions in 
which the business is conducted: 


Amusement parks Per Year 


4 months . .$400 
8 months 600 
12 months 800 


Advertising agencies Per Year ® 
Having signs on billboards in 
10 counties or less $ 45 


More than 10 counties 200 

Volume of actual production: 

Cotton compresses Per Year™ 
Bales compressed per annum 


More than 100,000 $1000 
100,000 and over 75,000 bales 800 
75,000 and over 50,000 bales 600 
50,000 and over 40,000 bales 500 
40,000 and over 30,000 bales 400 
30,000 and over 20,000 bales 300 
20,000 and over 10,000 bales 200 
10,000 or less ... 160 


The amount of fee or price charged: 
Athletic clubs 
Where admission charge is 


$0.50 to $1.00 ... $ 50“ 
$1.00 to $1.50 100 
$1.50 or more 200 





* Laws of Miss., 1934, H. B. 142, See. 112. 
3 Laws of Tennessee, 1931, Ch. 13. 

*” General Laws of Florida, Sec. 1094. 

* Laws of Miss., 1934, H. B. 142, Sec. 78. 

*' Tax Code of Virginia, 1930, Sec. 152. 

“ General Laws of Florida, Sec. 1279-6. 

*’ Laws ox Miss., 1934, H. B. 142, Sec. 63. 

* Pol. Code of Georgia, 1926, Sec. 993-1178. 
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The amount of invested capital: 


Cotton oil mills, peanut mills, cotton factories, yarn, rope ' 
and hosiery mills, etc.: 


Where investment in plant and fixtures is: 
Less than. @2Z0iooo ..... 62.0605. si ee --$ 10 
$ 20,000 but less than $ 50,000................. 30 
50,000 but less than 100,000..... 
100,000 but less than 500,000... Lviicd Reuter ee 
500,000 but less than 1,000,000 
1,000,000 or more 
A number of other objective indices are used, 
which, due to their less relative importance, are not 
given space here. Lut aside from the property tax 
which all of the Southern States assess to business, 
and the gross earnings tax which several of them 
assess to businesses also, incorporated and unincor 
porated alike, these states have built up an elaborate 
system of business taxation based almost entirely 
on external evidences of taxpaying power and none 
of which requires effort to show that it bears no 
necessary, nor even little probable, relationship to 
relative taxable capacity, or any other reasonable 
criteria of economic or social justice. 
Leroy-Beaulieu, in rationalizing the French pat- 
entes, a business license tax of essentially the same 
character and one from which the Southern States 
taxes are probably derived, wrote as follows: 


“1, Profits are not the same for all industries; there are 
various industrial or commercial professions which, on 
their face differ greatly among themselves with respect 
to their chances for profits. Thus, it is reasonable to presume 
that a banker would earn more than a joiner, and a grocer 
more than a cobbler. This is a reasonable presumption, 
and one which justifies the classification of industries ac- 
cording to the order of their importance. 

“2. For commercial enterprises of the same class the 
advantages are ordinarily, in a certain proportion to popu- 
lation of the locality in which the industry is located; a 
grocer of Rouen has a greater chance for gain than a 
grocer of Yvetot; and the latter has a better chance than 
a village grocer.” “ 

The above are two of the main presumptions on 
which the French assessors based their system of 
patente taxation. The difficulty with these presump- 
tions is that they do not apply to the same group 
of payers to which this kind of tax applies, and 
that is the marginal group. The effects of a tax of 
this character, which is one in an arbitrarily fixed 
amount, uniform for all of the firms of any occu- 
pation, is to increase the fixed cost for all of them, 
and to force out of business those who fall below 
the new margin. To lower the tax is to lower the 
margin, and to invite back into business enough 
competitors that again there will be those who are 
just staying in business after paying the tax. The 
tax, therefore, by nature of its operation re-estab- 
lishes the margins and is by nature adjusted to the 

taxabl> capacity of only the marginal firms. Further- 
more, such a tax upon all firms of a particular line 
of business higher than the same kind of tax on 
firms of another business, or a tax of this kind in 
cities higher than the same kind of tax in towns or 
villages, merely tend to raise the costs of operation 
for each firm of the first business, or businesses in 
cities, higher than those of the second type business, 
or businesses i in villages. After the two taxes have 





* Alabama Laws, 1919, Act 328, Sec. 361. 


* Leroy-Beaulieu, Paul, Traite de la Science des Finances, 
(Paris), 1899, p. 464. 
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been in operation long enough for the sub-marginal 
firms to have been eliminated, the marginal firms 
of the higher taxed business may actually produce 
more income and pay a higher tax than those of 
the business on which the lower rate was imposed, 
a condition produced by the effect of the tax itself, 
and not due to inherent differences in occupation. 
It is entirely probable that the average banker earns 
more than the average grocer, and that the average 
grocer of Rouen profits more than the average grocer 
of Yvetdt. But it is also probable that the average 
grocer of Yvet6t may be in better circumstances 
than the marginal banker of Rouen, who may, in 
fact, be on the verge of bankruptcy. It seems clear 
that the fixed amount tax, by its very nature cannot 
be in excess of, nor less than the taxable capacity 
of the marginal firms or persons after it has been 
levied,—if the amount of the tax is increased, the 
margin will be raised—if it is decreased, the margin 
is lowered. It is therefore hardly correct to say, with 
respect to this particular kind of tax, that the ability 
of the members of one occupation is greater than 
that of the members of another, or that the ability 
of the grocers of a city is greater than that of grocers 
of a small town. Indeed, if differences in occupation 
or population of communities alone were sound 
presumptions of differences in profits in marginal 
groups, (granting of course, that such groups had 
profits), it would be exceedingly difficult to explain 
why all grocers do not ‘become bankers, or why any 
grocers can be found in Yvetot. 


What actually happens when differences in kind 
of occupation or business, or differences in popu- 
lation of localities are made the basis of differences 
in fixed rates of taxes, is that with the gradual 
elimination of the sub-marginal members created by 
the imposition of the tax, the marginal members of 
the higher taxed group may actually be producing 
more and have a higher rate of tax-paying power 
than those in the lower taxed group. This circum- 
stance cannot be said to be due to the condition 
that the assessors presupposed, however, but rather 
to a condition produced by the tax itself. Conse- 
quently, when a tax is graduated in fixed amounts 
on the basis of population, and those who are unable 
to pay the tax have been eliminated, it remains in 
every respect a tax adjusted to the powers of the 
least able that continue in business, and can never 
produce a revenue greater than that which the mar- 
ginal firms can pay multiplied by the number of 
firms in that particular business, trade or occupation. 
A state which depends on this type of revenue is 
looking to a tax of the most regressive kind, and 
one which stands in the lowest order as a producer 
of public income, with very little from an economic 
point of view to commend it. 

With respect to other presumptives of taxable 
capacity—viz., number of employees, number of 
units of essential equipment, kind of equipment, size 
or capacity of plant, volume of actual output, and 
others of similar character, there is little probable 
and no necessary relationship between either of them 
and relative taxpaying power, and the tendency in 


each case is to contract the base on which the tax 


is laid, and to expand in some other direction. 
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A seeming advantage of taxes levied in fixed 
amounts, the amounts varying according to external 
evidences is the simplicity attained. This simplicity 
may be more apparent than real, however, because 
each tax tends to assume the character of a separate 
schedule. And in the enactment of these schedules, 
owing to the fact that they are enacted as inde- 
pendent measures, there is no consistency or uni- 
formity in their structure. The result is heterogeneity, 
which, when expanded to include large numbers, 
becomes complexity and confusion. Furthermore, 
this complexity is accentuated when two to four or 
even five objective elements are combined to form 
a single tax base. For example, in Tennessee, (1) a 
special tax is levied on hotels; this rate is graduated 
on the basis of (2) per room; (3) per person; (4) if 
the rooms are equipped with telephones for the use 
of which more than 5 cents is charged, an additional 
tax is levied; (5) this latter tax is graduated on the 
basis of population: 


Hotels, taverns, rooming houses, etc. 


Per Year” 
For each guest room with a rate of 


$2.00 or more per room per person.............. $1.00 
1.50 and less than $2.00........... Saidkecid ase cance 
ROO ARGIESS Ele WO oad cease tice weed hoes 50 
Less than $1.00 per person per room........... 25 


In addition to the above charge if the rooms are equipped 
with telephones for the use of which a charge of more than 
5 cents is made, the following tax is collected: 


In counties with population of 


I Ln icin geld tae nck wa md $50.00 
I occ, aut: bos aces aha mw Se omeetenn eae 25.00 
ONT, OD go a se pie ew bane rae oe suerte 10.00 
DU ce ec eee eccecvasepewescnws 5.00 
TESS AUR ATN NON 6 oso hs Sees oo acne er) snc brahe) a uk weiss Cha 2.50 


When businesses are taxed on the basis of combi- 
nations of objective elements of the above character, 
the relationships of the various factors become so 
complicated and obscure that it becomes virtually 
impossible to find in them a common denominator 
for even estimating the relative inequalities produced. 
It is reduced entirely to a chance relationship with 
the odds overwhelmingly against equity. 

Since the tax is levied with respect to business 
functions rather than business establishments, inte- 
gration of business functions into a single organi- 
zation results in discrimination. A small retail 
grocer, for example, who may operate in connection 
with his grocery business, a fresh-meat counter and 
also a gasoline service station will have to pay a 
separate tax for each of these functions. A competi- 
tor, on the other hand, who may operate only a 
grocery store, though he may have a larger volume 
of business than the small integrated concern, will 
pay a tax on only the grocery business. 

The character of taxes levied in fixed amounts. for 
individual lines of business produces inflexibility. 
There is no such thing as raising or reducing the 
rate on large numbers of businesses by a change in 
a single general rate to meet changes in revenue 
requirements. It is necessary to enact an entirely 
new schedule for each occupation. 

Not only are these systems regressive, compli- 
cated, and inflexible, due to the inherent character- 
istics of the taxes imposed, but they are replete with 
gross inconsistencies in both rates and bases. In 





“ Laws of Tennessee, 1931, Ch. 13. 
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Alabama, for example, in the field of amusements, 
circuses are taxed on the basis of seating capacity, 
while circus parades are taxed on the basis of popu- 
lation and circus side shows, each, per day operated: 


Circuses Per Year * 
Where seating capacity is 
Less than 2,000 $ 50 
2,000 but less than 4,000 sr ee eee .. 100 
4,000 or more , ere 200 


Circus parades Per Year ® 


In cities and towns with population of 


Less than 25,000 . $15 
25,000 but less than 50,000 25 
50,000 but less than 100,000 35 
100,000 or more 50 
Circus side shows Per Yéar™ 
Per day operated -. $10 
In small amusements and recreation: ee Ver * 
Billiards, per table $25 
Sowling alleys, per alley ins 10 
Pool,—pin tables, each . 100 
Not pin pool, each table pant 29 


“Money lenders” in Alabama are taxed $10 per 
year, while “pawn-brokers” are taxed $250 per year. 
a substantial difference in amount of the tax hardly 
justified by the distinction in kinds of business. 

Coal and lumber dealers, two kinds of businesses 
that are often associated under the same manage- 
ment are both taxed on the basis of population, but 
the rates of their graduation show greater differences 
than the differences in the character of the busi- 
nesses would ordinarily suggest: 
Coal or coke dealers Per Year ™ 

In cities or towns with population of 

5,000 or less = 5 
Over 5,000 but not over 20,000 . 10 
Over 20,000 25 
Lumber yards Per Year™ 
In cities with population of 


100,000 or over ..$100 
35,000 but less than 100,000..... 50 

7,000 but less than 35,000 25 
In all other places 10 


Ice plants, another business usually operated in 
connection with coal and coke businesses for the 
purpose of dovetailing seasonal operations are taxed 
on the basis of daily capacity: 
Ice factories Per Year™ 
Each ton per day capacity $1.00 


Hotels and restaurants: The tax rates on hotels 
are graduated progressively according to the number 
of rooms, while those on restaurants are graduated 
on the combined basis of population and invested 
capital : 

Hotels and lodging houses 

Where the hotel contains 


Per Year ™ 


15 to 50 rooms, per room $ 1.00 
50 to 100 rooms, per room iF 
More than 100 rooms, per room 2.00 


** Alabama Laws, 1919, Act 328, Sec. 361, 
4 Ibid. 
5° Ibid. 
St Ibid. 
582 Ibid. 
33 Ibid. 
54 Ibid. 


55 Alabama Laws, 1927, Act 163. Sec. 13. 
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Restaurants and cafes Per Year * 


In cities and towns with population of 


35,000 or more, if capital exceeds $1,000 50 
Exceeds $259 but does not exceed $1,000 . 20 
Does not exceed $250 ... 10 


If the population is 4,000 to 35,000 and 
Capital does not exceed $250 
Capital exceeds $250 ... 

If the population is 500 to 4,000 


— poet 


cucu 


Manufacturing: cotton compresses are taxed ac- 
cording to output, fertilizer according to invested 
capital, distilleries of turpentine and rosin according 
to barrel capacity, while the tax on packing houses 
is in a fixed amount for the entire state for all 
packers. The respective schedules as follows: 
Cotton compresses Per Year” 

Where volume does not exceed 50,000 bales ....... $ 50 


Where volume does exceed 50,000 bales ............ 100 
Fertilizer factories Per Year ™ 
Where invested capital 
Does not exceed $25,000 50 
Exceeds 25,000 to 50,000. . me 100 
Exceeds 50,000 to 100,000 wi wr 200 
Exceeds 100,000 .......... 250 
Distilleries of turpentine and rosin Per Year“ 
Where capacity is 
16 barrels or less . $20 
More than 16 barrels to 20 barrels 35 
More than 20 barrels to 25 barrels 45 
More than 25 barrels . 65 
Per Year“ 
Packing houses $150 


Georgia: In Georgia the same character of rate 
and base inconsistencies exist as in Alabama, for 
example, the rate for barber shops is graduated on a 
combination basis of the number of population of 
the locality and the number of chairs used, while 
that for beauty parlors is based on population only : 
3arber shops rer Year” 

In cities and towns of 


5,000 population or over for each chair in use. . $5 
l.ess than 5,000 population for each chair in use 2 
Beauty parlors Per Year” 
Where population is 
50,000 or more ....... were a hie etttotinn $2 
25,000 to 50,000 Bsn : Shela 1 
Less than 25,000 . 1 


Js 


0 

In the case of building trades in Georgia, electrical 
contractors are taxed on the basis of the number ol 
counties while plumbing and heating contractors are 
taxed on the basis of population. 


Contractors: electrical 
For each county 


Per Year™ 
25 


? 


Contractors: plumbing, heating, steam-fitting 
and tinning 
In counties having a city with a population of 
Over 50,000 Z 
Over 15,000 to 50,000 1 
Less than 15,000 1 
Carpenters, brickmasons and certain other members of th 
building trades do not appear to be taxed at all. 
Georgia taxes dry cleaning businesses on the basis 
of population, laundries and dyeing establishments 
on the basis of the number of employees, while 
(Continued on page 434) 


Per Year™ 


yuu 


() 





56 Alabama Laws, 1919, Act 328, Sec. 361. 


5° Ibid. 61 Pol. Code of Georgia, 1926, Sec. 993-191. 
58 Tbid. 6 Ibid., Sec. 993-193. 
59 Tbid. 83 Tbid., Sec. 993-219. 
6 Ibid. 64 Tbid., Sec, 993-278. 
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The Tax Talkers 


“T SAW the movie of Tom Sawyer,” began Philo, 
“and it sent me back to reading Tom Sawy er, detec- 
tive. The story is far better than the picture.” 

“What has either to do with taxes?” queried the 
Kid. 

“Well, I was just thinking what a fine tax man 
‘Tom would have made. He really displayed some 
fine powers of observation and analysis, and finally 
was able to synthesize them into a happy ending.” 

“Yes,” said Oldtimer, “but as I recall that yarn, 
he went off on a couple of wide tangents first.” 

“That’s just what made him so plausibly human,’ 
replied Philo. “Who of us hasn’t run down an elu- 
sive chain of cases only to come up with a shattering 
adverse decision that leaves all our research so much 
labor lost ?” 

‘Fewer and fewer tax cases have happy endings 
these days,” said the Kid. “It’s tougher and tougher 
for a taxpayer to win, the costs mount, and the tax 
counselor has a time collecting his fee.” 


“T fear too many cases are appealed on a ome 
tingency and a prayer rather than on their merits,’ 
said Oldtimer. 


“And by the time the lawyer and accountant split 
the fee, if any, neither has much,” said Philo. 


“The splitting of fees between lawyer and account- 
ants is regarded as highly unethical,” said Law. 
“Though I must admit it’s quite prevalent!” 

“This matter of fee splitting ethics is a puzzle to 
me,” said the Kid. “I’m all for ethics, but I think 
they should be based on logic, and if two men both 
work on a case, why should they not share the fee?” 

“You ask a fair question,” replied Law, “which I 
lack the time to answer in full, but if you are inter- 
ested, the law society reports can give you all the 
reasoning.” 

“T admit,” said Oldtimer, “that fee splitting may 
lead to abuse, and overcharge of the client, but show 
me anything that might not be wrong at times.” 

“The devil can quote scripture to a purpose,” 
quoted Philo. 


“Right!” said Law, “but let me tell you a story 
about fee splitting in the medical ranks. Here is a 
surgeon—a really fine surgeon. No one has ever 
accused him of doing anything but good work, nor 
of performing unnecessary operations. His tech- 
nique is beyond reproach. His patients like him 
and refer kinfolk to him, which is the final test of 
confidence.” 


“Goodwill,” said Oldtimer. 


“Plus,” continued Law. “He is chief surgeon of 
a small, but high grade hospital. At least it was 
deemed such until recently. But the Medical So- 
ciety discovered he was splitting fees with referring 
physicians.” 

“Horrible!” said the Kid in a tone of mock dismay. 

“It was,” said Law. “The Medical Society with- 
drew recognition from the hospital unless it would 
remove the offender. The directors loyally stuck to 
him. So far, few in the community are aware of it, 
but those few are now suspicious of the whole 
hospital. 


“But that is not all. Other members of the staff, 
in no way implicated in the splitting, find their pro- 
fessional standing damaged. One brilliant man has 
already resigned. Others are considering doing the 
same. If they do, the hospital’s reputation will 
suffer an irreparable loss. Few hospitals can exist 
on endowments and patients’ fees. Contributions 
are vital. If they cease, a large community which 
kept the hospital full most of the time, will be de- 
prived of a most necessary factor in its healthfulness.” 

“Very interesting,” said Philo, “but now it’s my 
turn to ask: What has this to do with taxes?” 

“Plenty,” replied Law, “as you shall hear. The 
offending surgeon’s tax return disclosed the iii paid 
over to referring physicians. There is nothing illegal 
in that. The examining Ira, however, noted that one 
such physician had received over $1,000 and the 
surgeon had not reported it on a ten ninety-nine. He 
had a small fine levied for that, and the surgeon 
paid it. But the agent in charge went further. He 
checked up on the physician and found that he, the 
physician, had failed to include his share of the split 
in his income.” 











































408 THE TAX MAGAZINE 


“The physician was a dee eff,” said the Kid. 

“He knows that now,” said Law, “but the fact 
remains unaltered. Now the agent is trying not only 
to fine the physician the maximum, but also is alleg- 
ing that in failing to file the ten ninety-nine, the 
surgeon had entered into a conspiracy to defraud 
the Treasury.” 

“Somehow, facts leaked out, although no indict- 
ment had been handed down. Personally, I think 
the physician’s wife talked too much, though she 
denies it.” 

“What woman doesn’t talk too much?” asked the 
Kid. 

“Not you,” retorted Law, and when the guffaws 
had passed, Oldtimer spoke. 

“So now Law is legal counsel to the physician.” 

“No,” replied Law, “to the hospital, I’m trying 
to show that the medical society has gone too far, 
and injured not merely the surgeon, but the innocent 
bystanders—the hospital, its staff, and much more, 
the thousands of people who depend upon the 
hospital.” 

“T get your point,” said Oldtimer. “If the hos- 
pital is dirty; if the mortality is above average; if 
the administration is corrupt, disbar it. Buta man’s 
expert ability to repair a split intestine should not be 
impaired because he splits a fee.” 

“Even if he is guilty of conspiracy, which I doubt,” 
concluded Law, “it ought not to be allowed to impair 
his genuine usefulness to the community.” 

“Well, if he goes to Lewisburg, he can serve the 
inmates there,” said Oldtimer, “but I think I have 
the solution to the whole matter. I think that cir- 
cumstances should determine the ethics of the split. 
If a surgeon gets a thousand dollars from a man in 
the thirty-five per cent bracket, and gives two fifty 
to the referring physician, the patient is not harmed. 
But when a referring physician demands twenty-five 
dollars in the case of a patient who isn’t in any tax 
bracket at all, the surgeon must add that to the 
hundred he might otherwise charge, and then the 
patient is damaged, and it is unethical.” 

“Here’s the real payoff,” said the Kid. “I havea 
college chum who is an ethical physician. He de- 
plores fee splitting; won’t do it, and, so he says, is 
poor on that account. One nose and throat special- 
ist was particular anathema to him on account of 
the way he split fees. Yet when my chum’s wife 
needed a sinus operation, he sent her to that spe- 
cialist. Naturally, I was amazed, but his reply was 
logical. ‘Heck; he’s the best man in the city for 
that. I don’t care if he did get to do hundreds of 
such operations, to the next man’s scores, by fee 
splitting. He’s had the experience, and the best is 
what my wife gets.’ ” 


Taxes 


In reporting the Kohl case (384 CCH { 9312), the 
New York Times of May 17 said: 


“The large monetary sums in the Kohl case and the 
career of the grocery chain founder lent a romantic aspect 
to that dispute. A New Jersey corporation, the cash-and- 
carry chain has 815 stores. Since 1911 the concern had 
$200,000 capital stock, all owned by Mr. Kohl. 

“In the year ending January 30, 1931, the books showed 
a net profit of $682,850 after paying $104,000 to Mr. Kohl 





July, 1938 


as salary and the regular federal income tax of 12 per cent. 
The surplus increased during the year from $7,245,824 to 
$7,938,965, or by $693,141. 

“Henry Kohl, the founder, came to this country in 1887 
as a penniless German immigrant of 16, his counsel said. 
He lived in the back of a store, cooked his own meals. 
By 1930 his company did a gross business of more than 
$25,000,C00 throughout its network.” 


The tens of millions of people who loved Will 
Rogers will find the case of his estate, 37 BTA 
No. 132, (384 CCH { 7233) interesting. From a 
technical aspect, the decision may be sound, but we 
deplore the result. Yes—Mrs. Rogers lost. 

* OO OF 


Good news for newlyweds, 1938 crop, is in Sec- 
tion 51(b) of the new revenue act. The method of 
computing split year exemptions on a joint return 
has been improved. 

.*s = 

L. O. Rothschild, a New York City lawyer, noted 
that we had been doing a lot of accounting for an 
estate and sent us this: 

“About ten years ago I had an estate to settle that 
was unique in my experience, and I wonder if any of your 
readers can match it. Many estates wind up with a deficit; 
assets are missing. This one wound up with $18,000 MORE 
than could be accounted for. But that was only the 
beginning. We found that one contract had been written 
and signed on the inside of a timekeeper’s shack. When 
the contract was completed, the shack was demolished, and 
the lumber disappeared.” 

All right, you Ripley fans! Tie that 

* Ok OK 

We enjoyed seeing Adolph Menjou in The Gold- 
wyn Follies, and after reading BTA docket number 
89549 we echo “amazing!” Reference is made to 
the January, 1938, issue, page 35 in which we took 
a crack at the Treasury’s way of handling “cash or 
accrual basis” where a taxpayer used both. That 
is to say, he used the latter for his business and the 
former for extraneous items. The Treasury insisted 
on absolute unity. Now comes the case of Cecil, 37 
BTA No. 133 (384 CCH § 7234) and allows the 
split basis. If you are reading this on July fourth, 
shoot another firecracker. 

* ok Ox 


The Amtorg Trading Corporation, Soviet agent 
in this country, lost its case on May 18 in the South- 
ern District of New York court (384 CCH { 9315). 
If you or any of your clients contemplate liquidating 
a corporation whose assets have appreciated, read 
Sec. 112 (b) (7) of the 1938 Act. There are big 
savings there, if you are careful. We note SST 293 
still insists mushroom raising is not agriculture. 
Our own tastes don’t care if mushrooms were taxed 
right out of existence. But nevertheless, the ruling 
is wrong in fact. (383 CCH § 6306.) 

* 


* * 





if you can! 


A correspondent wants to know what “Wells case” 
is meant in 383 CCH {4 5249. It’s the Thomas Wells 
case, 374 CCH § 9132. 

 . 

According to the United Press of June 9, Miss Helen 
Mencken, who in private life is Mrs. Henry Temple- 
ton Smith, spent $8,041 on wigs, dresses, etc., during 
the time she played in “The Old Maid,” and deducted 
that amount on her income tax return, 
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The Internal Revenue Bureau told the actress that 
$3,841 of those expenditures were not “substanti- 
ated” and assessed a tax deficiency of $797. 

Miss Mencken protested to the BTA. She said she 
played the part a full year on Broadway and several 
months on the road—that the production depart- 
ment furnished only two original costumes and she 
had to pay for replacements herself. She wound up 
her argument by stating: 

“None of the costumes, consisting of hoop skirts, 
petticoats and pantalets, has been used in private 
life.” 

+ 6 

Everybody knows Neysa McMein. Even if you 
don’t read magazines, you see her pictures. On 
June 3, the New York Herald-Tribune reported she 
had received a check of $1,432 from the City of New 
York, as a tax refund, on the authority of Howitt, 
a Court of Appeals case decided January 11, 1938. 
NY CT J 76-051. 

* ok 
The New York Times for June 2 said: 


“The American Civil Liberties Union has been frequently 
accused of defending only the liberties of labor and the 
radicals. It is particularly reassuring, therefore, to find 
it protesting now against the punitive use of income tax 
returns by the committee headed by Senator Minton for the 
ostensible purpose of investigating lobbying activities. The 
fact that the Senate committee had asked the President 
to issue an order making the income tax information avail- 
able is construed by the:Civil Liberties Union as indicating 
the committee’s intention to make retaliatory use against 
witnesses of the information so obtained. The Union as- 
sails all this as ‘out of line with the spirit, if not the letter, 
of our constitutional guarantees.’ 

“We do not safeguard the principles of liberty unless we 
safeguard the particular liberties of persons whose opinions 
we detest. The Civil Liberties Union has performed an 
urgently needed public service in recognizing this.” 

* * € 

Stewart McDonald, Federal Housing Adminis- 
trator, issued a statement on June 4 (we saw it in 
two newspapers on the fifth) covering the tax exemp- 
tion of FHA corporations. See Sec. 13 (g) of the 
new revenue act. 

* * 


We feel downright sorry for James Vernor. The 
Court of Claims gave him a decision which must be 
good law, no dissents, but darn hard to swallow. 
If all lawyers banded together with their brethren 
in Congress to amend the law, so that legal fees 
would be presumptively an allowable deduction, 
lawyers could get more and better fees, and taxpay- 
ers like Vernor a better deal. (384 CCH J 9339.) 
Keep your eye on the appeal of the Commissioner 
v. Tew (CCH Decision No. 9714-B). The BTA 
memo. decision held G. C. M. 10,235 (32 CCH § 6067) 
void. x oe * 

Mr. J. R. Kelly of St. Louis, Mo., answered our 
plea for a definition of a “turnkey contract” by re- 
ferring us to Fort Ring Oil & Gas Co., 30 BTA 308 
(CCH Decision No. 8497). 

Mr. Scott Stewart of Rochester, N. Y., refers us 
to Stontenburgh v. Hennick, 129 U. S. 141, and also 
Sims v. Reves, 84 Fed. (2d) 877, as bearing on the 
District of Columbia tax mentioned on page 393 of 
our June issue. 


* * * 
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We think the Treasury will not like the decision 
in Western Maryland Railway, U. S. District Court, 
May 27, (384 CCH { 9330) as much as we do. Skip 
all but the last paragraph. Read that, and smile! For 
additional chuckles read the article in the June issue 
of the Journal of Accountancy dealing with taxability 
of gains on treasury stock and have the First Chrold 
case (384 BTA 9332) handy to read with it. It 
was a Third Circuit decision of May 26. 

Don’t let an advertising man write copy for you 
until it’s approved by a tax expert. Why? Read the 
Flash case, decided by the Court of Claims the last 
day of May. (384 CCH { 9334.) 

Play checkers or dominoes? You have lots of 
company. See the statistics in the case of Halsam 
Products, Court of Claims. (384 CCH 9336.) 

* * 


It probably adds nothing to the prestige of 
Ed Sullivan, the syndicated Hollywood columnist, 
or ourself that we were graduated from the same 
high school, about ten years apart. It probably adds 
nothing to the prestige of the school either. But 
on May 30, Sullivan batted one right into this Shop: 
“Most of the Hollywood celebs sign their dinner and 
luncheon checks, add ten percent for tips and then 
their business managers pay the bills monthly. This 
is an income tax precaution.” Read that Schmidlapp 
case again. 

Your attention is called to the case of U. S. Trust 
Co. Exr., under the Will of G. H. Bunker, BTA docket 
number 87544, just argued in the Circuit Court of 
Appeals for the 2nd circuit. The June issue of the 
American Legion magazine gives it a full page edi- 
torial. (CCH Decision number 9935-Z.) 


Maybe That’s Why They 
Are Called “Tax’’-icabs! 


The motorist who congratulates himself that he 
doesn’t have to pay the gasoline tax bill of a taxicab 
apparently has good reason to be thankful. The 
taxicab, it appears, pays about six times as big a 
gasoline tax bill as the average family car! 

Data on taxicab taxes are none too numerous, but 
a tabulated statement published recently in the 
Washington, D. C., Post by a prominent taxicab 
operator who said he was “voicing the fear of 
thousands,” provides a basis of comparison. These 
data show that the average District of Columbia 
taxicab must carry 550 paying fares just to get 
enough money to meet the federal and district gaso- 
line tax bill! 


Although these duplicating taxes on gasoline total 
only 3¢ a gallon in the District—they still cost the 
average taxi driver $110 a year. On this basis, the 
average American taxicab pays an annual gasoline 
tax bill of around $183. The average gasoline tax 
bill for a family car is about $36. 

Federal taxes on lubricating oil cost the District 
taxi driver about $14 a year. Numerous licenses 
add to his expenses, but the gasoline tax bill tops 
them all. The total cost, $492,750 annually for the 
District’s 4,500 cabs, is more than 10 per cent of 
total annual wages of District taxi drivers. 
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FEDERAL GOVERNMENTS TO 
TAX ONE ANOTHER 


IVilliam R. \Vatkins, Member of the Texas 
Bar 


24 Virginia Law Review, March, 1938, 
pp. 475-505 


The Federal Government is engaged in 
sO many activities which eventually will 
lead to control of a vast share of the coun- 
try’s property that serious problems arise 
as to the rights of States and municipalities 
in raising revenue to finance their func- 
tions. The States, too, engage in many 
activities, involving control and employ- 
ment of individuals, creating serious tax 
problems for the Federal Government. The 
people, sovereign in our form of govern- 
ment, have surrendered to representatives 
the duty of acting in behalf of the common 
welfare. But State and Nation are distinct 
corporations, neither is the subject of the 
other. In adopting the Federal Constitu- 
tion the people were acting for themselves, 
not for the States, but the States repre- 
senting the same people have all the power 
which is not denied them by their con- 
stitution. 

Decisions of the Supreme Court have 
always expressly stated or necessarily im- 
plied that: The Federal Government has 
no power to tax the States or the means 
by which they exercise their powers, and 
that, the States have no power to tax the 
Federal Government, or the means by 
which it exercises its powers. 

Through various decisions the following 
generalities have been arrived at relative to 
federal immunity from state taxation: 

National banks are immune from stamp tax 
on circulating currency, or a tax on capital, 
franchise or operations. 

Contracts and interest obligations of the Fed- 
eral Government. 

Emoluments from U. S. officeholders. 

Federal lands. 

Telegrams sent by U. S. officials. 

Lessees of restricted Indian lands. 

Patents and royalties. 

Excise tax on gasoline sales to U. S., 
guard, or Veterans’ Hospitals. 

Income of general counsel of a U. S. owned 
railway. 


THE POWER OF THE STATE o 


As to state immunity from federal tax- | 


coast | 


Excise tax on motorcycles sold to municipal 
police. 


Income from lessees of Oklahoma State school 
lands. 


Salary of the Chief Engineer of municipal 
waterworks. 


Whether taxes are levied on persons by 
reason of their wealth or whether wealth 
itself is the subject of taxation is important 
to know. If there is a difference it has 
remained unnoticed. In McCulloch v. Mary- 
land, 4 Wheat. 316, the Court said that 
x all subjects over which the sov- 
ereign power of a state extends are objects 
of taxation” and that “the power of the 
states to tax the people and their property 
is essential to the existence of the states.” 
Later, in Home Savings Bank v. Des Moines, 
205 U. S. 503, the Court said that “Taxes 
are assessed against persons upon the 
property which they own.” In the AAA 
decision, 297 U. S. 1, the latest definition, 
it is.said that “A tax . signifies an 
exaction for support of the Government,” 
and while it is not expressly stated it is 
implied that taxes are on persons, for it 
says that, “The word has never been 
thought to connote the expropriation of 
money from one group for the benefit of 
another.” 


If the power to tax is the power to de- 
stroy, the Federal Government has the 
right under existing decisions to destroy 
the functions of lessees of Texas and mu- 
nicipal oil land; to prohibit the states from 
contracting with private individuals for 
public service—thereby compelling them 
to elevate everyone doing public work to 
the status of a public official; and to pre- 
vent the states from operating street rail- 
ways at all. It can at will destroy Texas 
oil lessees and let those in Oklahoma live. 
It can engage as a carrier of persons and 
property for hire, but the States may not 
do so. 


The doctrine of implied immunity sprang 
not from the nature of things traditionally 
| done by the States, but from the fact that 
| the States were sovereigns and not subjects 
of the United States, and that the United 
States was not a subject of the States; be- 
| cause both were created by the people as 
distinct corporate entities. The idea that 
there was a well defined belief in the minds 





ation, the following are immune: 

Salary of state judges. 

Interest on municipal lands. 

Stamp tax on lands required to be furnished 
by liquor dealers. 





| of the framers of the Constitution that the 

States should never be permitted to take 
| over all private business in their borders 
}and that if they attempted to do so they 
| would lose their sovereignty and become 
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subjects of the United States by the tax 
route—which is the thought implicit in the 
decisions—was most likely never dreamed 
of. 


Every time the United States acquires 
property it is withdrawn from State tax- 
ation; every time they use a telegraph 
company the telegraph business is with- 
drawn; every time they employ a person 
or put him in public office, they withdraw 
him; every time they purchase gasoline 
they withdraw the dealer to that extent; 
and when they license one to take oil from 
Indian land his income is withdrawn. Thie 
same is true of the States, for when they 
elect a judge his salary and office are with- 
drawn from Federal taxation; when they 
issue obligations the interest thereon is 
withdrawn; when they employ an engineer 
to run a waterworks his compensation is 
withdrawn, and when Oklahoma licenses 
one to take oil from its school land his 
income is withdrawn. 


Are “means” and “instrumentalities” used 
by governments in performing sovereign 
functions “wealth” of the sovereign? From 
the indefiniteness of the terms, the answer 
must, but ought not to be both “Yes” and 
“No.” “Means” and “instrumentalities” 
fall into two definite classes: Those owned 
by the government, and constituting a part 
of its wealth, and its real estate, public 
buildings, stocks, gold, etc., and those 
which by temporary contractual arrange- 
ments are used in furthering its ends, as, 
its public officials, employees, corporations 
organized to promote some object of gen- 
eral welfare, their employees and _ thie 
wealth of all these. The former are posi- 
tive attributes of sovereignty and no tax 
could be in terms levied on such property, 
without being lined directly by reason ot 
its being titled in the sovereign. In the 
latter its interest is of a transient char- 
acter. 


Both governments contemplate that the 
other shall exist and draw revenue from 
the persons who comprise them. It is as 
much to the interest of the one as to those 
of the other, that all activities of govern- 
ment be conducted. Each in a measure 
owes its continued existence to the other. 
Whatever burden is cast on one by reason 
of the other’s collecting taxes from persons 
who accumulate their wealth from govern- 
ment contracts, is contemplated by the 
activities in which both engage for the gen- 
eral welfare. That is what both are striv- 
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ing to promote and preserve. 
regarding taxation, thus restricted, are 
groundless and extra-judicial. 


OUR FEDERAL TAX PREDICAMENT 
AND WHAT CAN BE DONE 
ABOUT IT 


R. Neuhoff, Member of the St. Louis 
and Missouri Bars 


12 Temple Law Quarterly, April, 1938, 
pp. 340-359 


The present system of federal taxation, 
including, as it does, income, estate, gift, 
capital stock, stamp, manufacturer’s excise, 
admissions and dues, liquor, tobacco, oil, 
sugar, oleomargarine, narcotics, firearms, 
telephone, electrical energy, windfall, social 
security, import duties and other taxes, is 
the most complicated that has ever been 
devised by man. In fairness, it must also 
be conceded that the system no doubt 
raises the largest sums of money ever 
raised by a single governmental authority. 
This complexity assumes various forms. 
A matter such as the rate of taxation, 
which in some tax laws is covered by a 
sentence, is first complicated by having two 
taxes, a “normal tax” and a “surtax,” for 
reasons which are now principally histori- 
cal, and then the statement of surtax 
adopts the “narrative style.” The state- 
ment of the total tax, block and rate pro- 
ceeds for a total of thirty-two steps. 


When we come to the meaning of “in- 
come” we are no better off. The definition 
of “gross income’ pauses for breath sev- 
eral times and includes several qualifica- 
tions that are of no help. For example, the 
portion which mentions the transaction of 
business, limits its terms to business car- 
ried on “for gain or profit,” but it is a safe 
assertion that any gain from business is 
intended to be and is included within the 
scope of “gross income.” The exclusions 
from “gross income” are listed under eight 
main headings some of which are anything 
but lucid. For example the provision with 
reference to annuities: 

“Amounts received as an annuity or endow- 
ment contract shall be included in gross income; 
except that there shall be excluded from gross 
income the excess of the amount received in 
the taxable year over an amount equal to the 
3 per centum of the aggregate premiums or 
consideration paid for such annuity (whether 
or not paid during such year) until the aggre- 
gate amount excluded from gross income under 
this title or prior income tax laws in respect 
of such annuity equals the aggregate premiums 
or consideration paid for such annuity.”’ 

The same style of treatment is found 
throughout the Revenue Act. Under “de- 
ductions” we have seventeen main para- 
graphs, some of which are subdivided into 
several parts, and the distinctions are not 
in all instances logical. 


The law itself is constructed on the plan 
of legislating for particular situations 
rather than that of establishing a general 
Principle to be interpreted by the executive 
and judiciary branches. Yet there is still 
need for interpretation. The official print 
of Regulations 94, dealing with the income 
tax under the Revenue Act of 1936, con- 
sists of five hundred and eleven pages, 
excluding the index. But in addition to 
the Regulations we must also consult 
numerous other “sources.” First—the deci- 
sion of the U. S. Supreme Court, the ten 


Ralph 


circuit courts of appeal, the eighty-five dis- 
trict courts, the Court of Appeals for the 


District of Columbia, the Court of Claims 


Fears | 




































DIGESTS OF ARTICLES ON TAXATION 


and the Board of Tax Appeals. In addition 
— is the lengthy list of T. D’s, Op. 
A. G’s, G. C. M’s, I. T’s, I. T. U’s, Mim.’s, 
all of which are going strong. And to 
emphasize the point, mention is made of 
such sources as A. R. M’s, A. R. R’s, D. C’s, 
L; Os. S. Ms. S- R’s, +. M.’s and 
T. B. R’s. No attempt has been made to 
place the lesser sources of authority in 
order of precedence. The Treasury does 
not intend to be committed by any rulings 
except T. D.’s (Treasury Decisions) as is 
warned in the cover page of every Internal 
Revenue Bulletin. The result of this vast 
volume of decisions and opinions, of all 
grades of authority, has been to render the 
situation highly confused and uncertain. 


Probably the principal reason for the 
present situation is historical. It has been 
said that the treasury has “haphazardly 
grafted onto a structure designed to collect 
mainly such excise taxes as those on to- 
bacco and liquor, requiring physical meas- 
urement under the eye of a revenue agent.” 
It has not proved practical to scrap the 
old while introducing the new, and there 
is good reason for preserving the language 
of a former law which has been judicially 
construed, If new and perhaps more apt 
language is used in a new revenue act, its 
meaning must remain more or less uncer- 
tain for a period of time until the new 
language has also been construed by the 
courts and incidentally by the Treasury 
Department rulings. Perhaps mere inertia 
has been the reason for preserving the old 
phraseology. At all events there is a mani- 
fest tendency in adopting a new revenue 
act, to merely add on instead of to recon- 
struct from the ground up. 


Perhaps we need not be too much dis- 
mayed by the complications of federal tax 
law, in view of the fact that we have similar 
complications in many other directions, for 
example, the federal regulation of securi- 
ties sales and labor relations, not to men- 
tion the regimentation of the farmers under 
the Conservation program. 


The law and regulations could be simpli- 
fied if there were less legislation for par- 
ticular cases and more for general principles. 
This would throw a greater burden of 
interpretation and application on the Bu- 
reau, where it rightfully belongs. The 
determination of the Bureau could be made 
the basis of payment of the tax except in 
special instances where, on a showing of 
probable hardship, the Board of Tax Ap- 
peals would grant permission to litigate, 
prior to payment, the disputed portion only 
of a tax assessment. The tax base could 
be broadened by including smaller income 
on a simplified basis, the tax being re- 
turned and collected by the taxpayer’s em- 
ployers as is now done under the Social 
Security tax laws. Granted that the sys- 
tem would still be imperfect and susceptible 
of doing justice in particular cases, it is 
believed that it would remedy the greater 
injustice which is now going on daily in 
favor of the “artful dodgers” and against 
the honest citizens. 


ESTOPPEL IN TAX LITIGATION 
Attorney General of the United States 


pp. 868-877 


concepts peculiar to tax law. ; 
is existence of the taxable year as a unit 





Joseph M. Jones, Special Assistant to the 
26 Georgetown Law Journal, May, 1938, 


Litigation of federal tax cases has as- 
sumed a role of increasing importance and 
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bids fair to play an even more prominent 
part in federal practice. 
comes more extensive, 
to find 
—— into collateral legal principles which 
ut a 
pletely ignored by tax litigants. 
these is estoppel. 


As litigation be- 
it is only natural 
the contesting parties digging 


few years ago were almost com- 
One of 


In view of the recent Supreme Court 


decisions and the broad language used by 
certain courts, such as the United States 
Court of Appeals for the Second Circuit, 
some question might well be raised as to 
the extent that estoppel pleas will likely 
be entertained by the courts in tax cases. 
Estoppel as applied to tax cases is gener- 
ally equitable in that equity and justice in 
the individual case is promoted by preclud- 
ing a party from asserting his strictly legal 
right when he has so conducted himself 
that it would be contrary to equity and 
good conscience for him to allege and 
prove the truth. 
estoppel, by deed or record, excluded proof 
of the truth in the particular case, it was 
after referred to as an odious defense, a 
harsh doctrine which is not to be favored. 


Because the old legal 


In Helvering v. Brooklyn City Railroad, 


72 (2d) 274, the Court pointed out that the 
available books of the taxpayer clearly 
revealed the true facts and seemed to sug- 
gest this was a case in which the Commis- 
sioner could not remain permissibly ignorant. 
But in Askin & Marine Co. v. Commissioner, 
66 F. (2d) 776, the same Court said that: 


‘“‘a taxpayer may not benefit at the expense 


of the government by misrepresenting facts 
under oath; by succeeding in having the Com- 
missioner accept its representations as the truth: 
and by claiming later that what it represented 
to be true might have been found false had the 
Commissioner refused to have faith in the sworn 
return’”’ 


Many estoppel cases grow out of certain 
One of these 


of time, which, coupled with the statute 


of limitations on the assessment and col- 
lection of deficiencies, sometimes makes it 


advantageous for taxpayers to argue that 
an item of income should have been re- 
ported in some year as to which the statute 
of limitation has expired. 

In the most recent case, McEachern v. 
Rose, 302 U. S. 56, the Supreme Court 
noted that: 

‘“‘The Collector does not press here the con- 
tention that petitioner is estopped to challenge 
the correctness of his returns for the years of 
overpayment.”’ 


The Court then said that in the absence of 
estoppel, Congress had set definite limits 
to the extent to which courts may go on 
general equitable grounds in denying re- 
covery in a refund case. 


EXTRATERRITORIAL ENFORCE- 
MENT OF REVENUE LAWS 


John L. Freeze 


23 Washington University Law Quarterly, 
April, 1938, p. 321-339 


Anglo-American judges and textwriters 
have with such consistency stated that 
one state will not enforce the revenue or 
penal laws of another state, that the rule 
has become familiar learning. A _ penal 
law, in the international sense, iS one 
whose purpose is to mete out punishment 
in favor of the state, rather than to redress 
a private wrong. Although penal and rev- 
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enue laws are of the same genus insofar 
as each is a claim existing in favor of 
government, yet they are not of the same 
species, since the latter are devoid of 
retributive qualities. 

In the early English cases of Holman 
v. Johnson, [1775] 1 Cowp. 341, and Planche 
v. Fletcher, [1779] 1 Doug. 251, the judges 
took no notice of foreign revenue laws be- 
cause they feared that to do so would have 
hampered international trade. The case 
of Municipal Council of Sydney v. Bull, 
[1909] 1 K. B. 7, represents one of the first 
attempts of one government to recover a 
tax by means of action in the courts of 
another. In that case, an action was 
brought to recover a certain sum from a 
property owner in payment of street 
improvements. The court said: 
the action is in the nature of an action for a 
penalty or to recover a tax; it is analogous to 
an action brought in one country to enforce 
the revenue laws of another. In such cases it 
has always been held that an action will not 


lie outside the confines of the last-mentioned 
state. 










































































































































































There was no commercial convenience to 
promote in this case. The tone of the 
opinion impels the conclusion that the 
court felt there was something penal about 
a foreign tax law. The next effort at extra- 
territorial collection of taxes in England 
arose in H. M. The Queen of Holland v. 
Drukker, [1928] 1 Ch. 877. This case 
crystallized in England the rule that one 
country will not enforce the revenue laws 
of another. The court said: 
















































































there is a well recognized rule, which has been 
enforced for at least two hundred years or 
thereabouts, under which these Courts will not 
collect the taxes of foreign States; and this is 
one of those actions which these courts will 
not entertain. 


















































In view of the English heritage pos- 
sessed by our early American courts, it is 
not surprising to find foreign revenue laws 
receiving treatment here similiar to that 


























accorded them in England. 


claim. 
and it is the lone instance of recovery by 


judgment, in the courts of another state. 


of penalty has crept into the tax cases. 
The case which is probably most cited for 


Tax Collections and National Income 


THE TAX MAGAZINE 








The first time 
an American court was actually called 


upon to collect a tax for a sister state was 
in J. A. Holshauser Co. v. Gold Hill Copper 
Co., 138 N. C. 248. 


In this case, the State 
of North Carolina permitted recovery by 
the State of New Jersey on a hack tax 
The case has never been followed, 


one state, on a tax claim not reduced to 


Since a tax obligation runs in favor of 
the state, it is not strange that the concept 





the rule that one state will not enforce the 
revenue laws of another is Colorado v 


Harbeck, 232 N. Y. 71. 


There the court 


said: 


The attempt to give such a statutory provi- 
sion (inheritance tax) extra-territorial effect 
would conflict with another well settled prin- 
ciple of private international law which pre- 
cludes one state from acting as collector of 
taxes for a sister state and from enforcing its 
penal or revenue laws as such. The rule is 
universally recognized that the revenue laws 
of one state have no force in another. 


The position of the federal courts on 
the question of the enforcement of revenue 
laws of states other than the one in which 
they are sitting is not so clear cut as that 
of the state courts. In Moore v. Mitchell, 
281 U. S..18, the suit for recovery of estate 
taxes was dismissed on the ground that 
such claim would not be enforced in New 
York courts under the decision in Colorado 
v. Harbeck, supra. The Supreme Court of 
the United States, on appeal in this case, 
expressly refused to decide whether a fed- 
eral court in one state will enforce the 
revenue laws of another state. Rather, the 
decision was placed upon a ground differ- 
ent from any of those in the courts below, 
namely, that the tax collector had no 
capacity to sue outside the state. The 
dictum in this case and in New York Trust | 
Co. v. Island Oil and Transport Corp., 11 ¥F.| 
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(2d) 698, indicates that in a suit brought 
by a party with capacity to sue for the 
purpose of enforcing the revenue laws of 
one state, a federal court sitting in another 
state will decline jurisdiction. 


In order to meet the problem of tax 
evasion which the courts have left un 
solved, the legislatures in a number of 
states have adopted reciprocal legislation 
with a view to the collection of domicilliary 
death taxes. This solution can only par- 
tially ameliorate the difficulty, since it ap- 
plies only to death taxes. 

It is not unlikely that the public policy 
of one state would be offended by the 
taxes of another, or that one state would 
be burdened to act as tax collector for 
another. Another objection to the extra- 
state enforcement of revenue laws is that 
the absence of a fair remedy in the forum 
might make it inconvenient for the forum 
to enforce the taxes of a sister state. If, 
for example, the tax was such that the 
forum would experience great difficulty in 
administering it, it might be desirable to 
decline jurisdiction. 

Although the case of IJVisconsin§ 7. 
Pelican Insurance Co., 127 U. S. 265, decided 
only that a judgment based upon a penal 
law is not entitled to full faith and credit, 
it was thought until recently that the 
dictum in that case, that judgments based 
upon revenue laws are also not entitled 
to full faith and credit, could fairly be 
stated as the rule in such cases. In JA/il- 
waukee County v. M. E. White Co., 296 U. S. 
268, however, it was held that a judgment 
on a tax claim is in the nature of a debt, 
and is entitled to full faith and credit. This 
decision removes the last vestige of penalty 
from revenue laws. The Court, however, 
did not commit itself on the question left 
open in Moore v. Mitchell, supra, namely, 
whether a court in one state must take 
jurisdiction of an original suit for taxes 
brought in one of its courts by another 
state. 


The following figures from the Conference Board’s 


report show the trend in total tax collections and 


Total tax collections, including those of state and 
local governments as well as federal collections, reached 
a new high level of $10,498 million in 1936, according 
to estimates by the National Industrial Conference 
Board presented in the thirteenth annual volume in 
its Cost of Government series. 

The Conference Board also estimates that includ- 
ing social security taxes or contributions the total 
for 1937 will amount to approximately $12.3 billion. 

Compared with the depression low of $7,501 million 
in 1933 total taxes in 1936 were almost 40% higher. 
On a per capita basis collections have risen from 
$59.64 in 1933 to $81.74 in 1936. 

The ratio of tax collections to realized national 
income was 16.5% for 1936 compared with 17.5% 
for 1935. The ratio was smaller than for any year 
later than 1931 but substantially higher than during 
the period prior to 1930. 















































their relation to national income. 


Year 
1923 
1924 
1925 
1926 
1927 
1928 


1929 | 


1930 
1931 
1932 
1933 
1934 
1935 
1936 
1936 





* Exclusive of social security taxes. 


Total Tax 
Collections 
as Per Cent 


Total Tax 
Collections 


National 
Income 


in in of National 
Millions Millions Income 
$65,622 $ 7,234 11.0 
66,962 7,812 11.7 
70,006 7,884 13 
73,473 8.605 11.7 
73,913 9,059 123 
75,847 9342 12.3 
79,438 9,759 12.3 
72,340 10,266 14.2 
60,122 9,300 15.5 
46,546 8,147 17.5 
44,358 7,501 16.9 
51,052 8,773 i7.2 
55,700 9,731 17.5 
63,790 10,498 16.5 
63,790 10,466* 16.4 





ILLINOIS 


First Special Session 


The Illinois Legislature convened in Spe- 
cial Session May 20, 1938 and the following 
bills have been introduced. No tax laws 
have been enacted as yet. 


Introductions 


Cigarette Tax.—S. B. No. 13 proposes 
enabling legislation to permit cities and 
towns to tax cigarettes not exceeding 3 
cents per package. 


Motor Vehicles.—H. B. No. 9 provides 
for a drivers’ license law. No fee required. 
To Roads and Bridges Committee. 

H. B. No. 14 provides for a drivers’ li- 
cense law. Fee is fifty cents. To Roads 
and Bridges Committee. 

H. B. No. 42 imposes a tax of $5 on each 
motor vehicle transported, pulled or towed 
from factory to dealer’s place of business. 

S. B. No. 14 proposes a drivers’ license 
law. 

Municipal Licensing Power.—H. B. No. 
47 proposes enabling legislation to permit 
cities, villages and towns to exercise fur- 
ther general licensing powers. To Revenue 
Committee. 


Oleomargarine.—H. B. No. 24 provides 
for the licensing and regulation of the 
manufacture and sale of butter substitutes 
and levies a tax of 7% cents per pound. 


Property Taxes.—S. B. No. 22 author- 
izes cities to levy a tax of one-half mill 
for treatment of venereal disease. To Pub- 
lic Health Committee. 

H. B. No. 26 authorizes counties to issue 
bonds and levy taxes to construct tuber- 
culosis sanatoria. 

S. B. No. 28 removes 3-mill limit on 
local levies for relief funds. 

S. B. No. 31 provides for unlimited local 
tax levies for relief. 

S. B. No. 33 repeals the limitation on 
county relief taxes. 

S. B. No. 34 repeals the limitation on 
town relief taxes. 


Retailers’ Occupation (Sales) Tax.— 
H. B. No. 28 proposes a tax of three per 
cent upon persons engaged in the business 
of producing tangible personal property to 
order of buyer. No duplication with pres- 
ent sales tax. Reported favorably in House. 

S. B. No. 32 continues the 3 per cent rate 
of tax on gross receipts of retail dealers 
until July 1, 1939, 








| 
UNDER the above heading, report will 


be made of the introduction of, and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. 
Copies of the text of any bill reported may 
be obtained for a service charge of one 
dollar per bill. 





Use Tax.—S. B. No. 8 proposes a use 
tax of 3 per cent on property not now sub- 
ject to the sales tax. To Revenue Com- 
mittee. 





1938 Sessions of State Legislatures 


Listed below are the legislative sessions meet- 
ing in 1938, including special sessions continu- 
ing from 1937. As additional special sessions are 
called from time to time, they will be included 
in the list. 


Jurisdiction Convened Adjourned 
Arkansas (ist Sp.)..... Mar. 10 Mar. 26 
California (1st Sp.).... Mar. 7 Mar. 12 
Georgia (1st Sp.)..... Nov. 22,°37 Feb. 12 
Illinois (1st Sp.).. » Se 8 kwesinen 
Illinois (2d Sp.).. . BESS wvsersn 
Kansas (1st Sp.) ...... Feb. 7 Mar. 4 
Kentucky ? Jan. 4 Mar. 1 
Kentucky (ist Sp.) ... Mar. 2 Apr. 9 
Kentucky (2d 7 ) May 23 May 28 
Louisiana .. oe =. re rere. 
Massachusetts ......... 2 SMe 
Mississipp! ............ Jan. 4 Apr. 13 
ew JOreey ...... 2. ces Sa 
er Jan. 5 Mar. 18 
Ohio (2d Sp.) ... Nov. 29, '37 Feb. 28 
Onis Grd Se:)......... Me 16 — skxwon. 
Rhode Island .......... Jan. 4 Apr. 21 
South Carolina ....... Jan. 11 May 7 
EE = crow cc sect wave Jan. 12 Mar. 22 

Canada 

IN 2 fcc Lina, oar o Feb. 10 Apr. 8 
Dominion Parliament.. Jan. 27 ae 

Manitoba (Sp.) ....... Bec. 9,°37 Mar. 23 
New Brunswick ....... Feb. 24 Apr. 14 
Nova Scotia ........... Mar. 1 Apr. 14 
Ontario ..... . Feb. 23 Apr. 8 
Prince Edward Island . Mar. 28 Apr. 22 
Quebec we .. J@n. 26 Apr. 12 
Saskatchewan ee Jan. 20 Mar. 23 





Utilities—H. B. No. 3 extends indefi- 
nitely the 3 per cent rate of tax on gross 
receipts of utilities. Passed House. 

S. B. No. 9 continues the 3 per cent rate 
of tax on gross receipts of utilities. To 
Revenue Committee. 

S. B. No. 24 proposes enabling legisla- 
tion to permit counties to levy a tax of 5 
cents per thousand cubic feet on natural 
gas. To Revenue Committee. 

S. B. No. 29 extends the 3 per cent tax 
rate on gross receipts of utilities until 
July 1, 1939, with a rate of 1 per cent 
thereafter. 


KENTUCKY 
Second Special Session 


The Second Special Session of the Ken- 
tucky Legislature convened on May 23, 
1638, and adjourned on May 28, 1938. The 
Governor’s call limited the Legislature to 
the consideration of (1) the appropriation 
of funds out of the General Expenditure 
Fund and (2) the improvement of condi- 
tions in the State’s mental and penal insti- 
tutions. The call was not enlarged at any 
time to permit the consideration of taxa- 
tion, 


LOUISIANA 


The Louisiana Legislature, Regular Ses- 
sion, convened May 9, 1938. 


Introductions 


Alcoholic Beverages.—H. B. No. 54 in- 
creases tax on intoxicating liquors and 
sparkling wines from $.60 to $1.25 per gal- 
lon. To Ways and Means Committee. 

H. B. No. 480 fixes license tax on beer at 
$2 per barrel. To Ways and Means Com- 
mittee. 

H. B. No. 481 taxes beer at $3 per barrel. 
To Ways and Means Committee. 

H. B. No. 618 amends the liquor license 
law. To Ways and Means Committee. 

H. B. No. 632 levies additional taxes on 
liquor and beer. To Parochial Affairs 
Committee. 


Business Licenses.—S, B. No. 71 author- 
izes the licensing of livestock dealers. 

H. B. No. 48 amends Sections 9, 21 and 
23 of the General License Law. To Ways 
and Means Committee. 


H. B. No. 187 levies a tax of $500 a year 
on commercial picture advertising in thea- 
tres, with 550 seats or more, which are 
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located in municipalities having a popula- 
tion of 25,000 or over. 

H. B. No. 218 levies license tax on mar- 
keting agencies engaged in handling live- 
stock at wholesale. To Ways and Means 
Committee. 

H. B. No. 410 authorizes New Orleans 
to collect a license tax from manufacturers 
who sell directly to consumers in competi- 
tion with retailers. To Ways and Means 
Committee. 

H. B. No. 557 amends General License 
Law relative to public utilities. To Ways 
and Means Committee. 

H. B. No. 628 levies a tax of 10% on the 
surplus earnings of banks. To Ways and 
Means Committee. 


Cement Tax.—H. B. No. 470 levies a tax 
of 10¢ a barrel on cement used in state. To 
Public Buildings Committee. 


Chain Store Tax.—H. B. No. 87 increases 
the chain store tax to a minimum of $2,000 
for each store in a chain totaling more than 
5,000 stores. To Ways and Means Com- 
mittee. 

H. B. No. 235 levies a tax on chain mo- 
tion picture shows. 

H. B. No. 325 raises chain store tax to a 
maximum of $5,500 on each store in chains 
over 500. To Ways and Means Committee. 


Corporation Franchise Tax.—H. B. No. 
329 amends corporation franchise tax law 
to give domestic corporations exemptions 
on capitalization and property outside state. 
To Corporations Committee. 


Cotton Futures Tax.—H. B. No. 473 re- 
peals the cotton futures tax. To Ways and 
Means Committee. 


Gasoline Tax.—H. B. No. 115 levies an 
additional “%7¢ gasoline tax. To Ways and 
Means Committee. 

H. B. No. 496 amends parish aid gasoline 
tax law. To Ways and Means Committee. 

H. B. No. 514 levies a tax of 20¢ per gal- 
lon on petroleum solvents. To Ways and 
Means Committee. 

H. B. No. 646 amends the gasoline tax 
law. To Ways and Means Committee. 

Income Tax.—S. B. No. 178 amends the 
income tax law. To Finance Committee. 


H. B. No. 158 allows exemption of $400 
to persons with children between 18 and 21 
years of age who are attending school. To 
Ways and Means Committee. 


H. B. No. 162 provides for the collection 
of income taxes from transients. To Ways 
and Means Committee. 

H. B. No. 330 exempts income of domes- 
tic corporations produced outside of state. 
To Corporations Committee. 


H. B. No. 493 reduces exemptions for 
single persons to $500. To Ways and 
Means Committee. 

H. B. No. 513 increases income tax rates. 
To Ways and Means Committee. 

H. B. No. 642 proposes constitutional 
amendment removing the limitation on in- 
come tax rates. To Judiciary Committee. 


Inheritance, Etc. Taxes.—S. B. No. 108 
regulates taxes on inheritances, legacies and 
donations. To Judiciary Committee. 

H. B. No. 610 amends the inheritance 
tax law. To Ways and Means Committee. 


Luxury Tax.—H. B. No. 2 repeals the 
Luxury Tax Act of 1936. 

H. B. No. 387 amends the luxury (sales) 
tax law. 
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Motor Vehicles.—H. B. No. 74 reduces | 


licenses on automobiles costing less than 
$1,000 to $10 a year. To Roads and High- 
ways Committee. 

H. B. No. 475 prohibits registration of 
motor vehicle prior to payment of the sales 
tax. To Ways and Means Committee. 


Property Taxes.—S. C. R. Nos. 2 and 4 
relate to the collection of taxes. To Fi- 
nance Committee. 


H. B. No. 50 proposes constitutional 
amendment providing for a period of pre- 
scription for taxes. 

H. B. No. 52 proposes constitutional 
amendment limiting to a period of 3 years 
the issuance of tax exemption contracts 
to industrial concerns. To Ways and 
Means Committee. 

H. B. No. 55 proposes constitutional 
amendment to exempt new homes from 
taxation. To Judiciary Committee. 

H. B. No. 58 authorizes New Orleans to 
levy and collect a tax of 2 mills on the $1 
upon all taxable property. To Ways and 
Means Committee. 

H. B. No. 69 restores to the city govern- 
ment of New Orleans authority to collect 
delinquent licenses and personal property 
taxes. To City Affairs Committee. 

H. B. No. 265 allows assessors to fix 
assessments at less than actual cash value. 
To Judiciary Committee. 

H. B. No. 339 proposes constitutional 
amendment raising homestead exemptions 
to $7,500. To Ways and Means Committee. 

H. B. No. 477 repeals Act No. 37 of 1932 
classifying for taxation plants utilizing 
waste materials. To Conservation Com- 
mittee. 


Public Utilities—H. B. No. 297 levies a 
tax of 47¢ per pole on utilities. To Ways 
and Means Committee. 

H. B. No. 335 amends Section 4(4) of 
Act 26, L. 1935, 2nd Extra Session, relative 
to freight lines. To Ways and Means 
Committee. 

H. B. No. 472 exempts tugs and launches 
from public utilities tax. To Ways and 
Means Committee. 

H. B. No. 502 levies a tax of 2¢ per 1,000 
feet on natural gas. To Ways and Means 
Committee. 

H. B. No. 564 levies an additional gas 
franchise tax of 5% of gross receipts. To 
Ways and Means Committee. 


Sales Tax.—H. B. No. 103 levies a 1 per 
cent general retail sales tax in lieu of pres- 
ent luxury tax. To Ways and Means Com- 
mittee. 


y 
NS 


Severance Taxes.—S. B. No. 102 would 
peg severance tax on oil at 6%¢ per bar- 
rel. To Conservation Committee. 

H. B. No. 466 fixes the severance tax on 
natural gas at 1.3 cents per 1,000 feet. To 
Ways and Means Committee. 

H. B. No. 571 levies a severance tax of 
1.3 cents per 1,000 feet on natural gas. To 
Ways and Means Committee. 

H. B. No. 640 reduces severance tax on 
sulphur from $2 to $0.60 a ton. To Ways 
and Means Committee. 

H. B. No. 655 fixes the severance tax on 





sulphur at $1.03 per ton, To Conserva- 


To Ways and Means Committee. | tion Committee, 
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Approvals 


Sales Tax.—H. B. No. 57 levies a 1 per 
cent general sales tax in lieu of the 2 per 
cent luxury (sales) tax. In hands of Govy- 
ernor. 


Tick Tax.—H. B. No. 49 repeals the Tick 
Tax Law. To Ways and Means Committce. 
Im hands of Governor. 


MASSACHUSETTS 


The following additional bills have been 
introduced or approved: 


Introductions 


Motor Vehicle Registration.—S. |}. No. 
473 provides for the suspension of certili- 
cates of registration and licenses to op- 
erate vehicles in cases of non-payment of 
the excise tax on registered motor vehicles. 
_H. B. No. 1943 regulates motor vehicles 
for hire. —To Ways and Means Committee. 

Property Taxes.—H. B. No. 2007 relates 
to unpaid apportionments of betterment 
assessments and to abatement of taxes. 

H. B. No. 2013 relates to abatement of 
certain taxes. 

S. B. No. 510 relates to abatement of 
certain taxes. 


Approvals 


Alcoholic Beverage Taxes.—H. B. No. 
1994 relates to the fee for licenses for the 
sale of alcoholic beverages by package 
stores, Chapter 353. 


Business Licenses.—S. B. No. 459 relates 
to licensing of horse and dog races. Chap- 
ter 282. 


Motor Vehicle Registration.—H. B. No. 
62 provides for a transfer fee of $1 for 
vehicles transporting property for hire. 
Chapter 332. 


Property Taxes.—S. B. No. 482 estab- 
lishes the minimum entry fee under the 
informal procedure in the case of appeals 
to the Appellate Tax Board. Chapter 384. 

H. B. No. 618 reduces the rate of inter- 
est on unpaid local taxes. Chapter 330. 

H. B. No. 1909 relates to tax sales of 
property with easements or agreements 
running with the land. Chapter 339. 

H. B. No. 1963 exempts parsonages from 
taxation. Chapter 317. 

H. B. No. 1983 relates to the care and 
disposal of land acquired by cities and 
towns through the foreclosure of tax titles. 
Chapter 358. 


NEW JERSEY 


The following additional bills have been 
introduced or approved: 


Introductions 
Chain Store Tax.—A. B. No. 691 pro- 
vides for a “chain store” tax to finance 
relief. To Ways and Means Committee. 
Inheritance Tax.—A. B. No. 657 ex- 
cludes from inheritance tax proceeds and 
rights under life insurance contracts where 
such proceeds are paid to named bene- 
ficiaries. —To Ways and Means Committee 
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Property Taxes.—S. B. No. 405 makes 
several amendments regulating the assess- 
ment and collection of taxes. To Taxation 
Committee. 

A. B. No. 652 validates chancery decrees 
made to enforce liens for unpaid taxes. 


Approvals 


Business Licenses.—S. B. No. 183 regu- 
lates production, processing and sale of 
goat’s milk. Chapter 195. 

S. B. No. 208 regulates the issuance of 
real estate brokers’ licenses. Chapter 227. 

S. B. No. 249 licenses and regulates 
weighing and measuring device dealers. 
Chapter 182. 

S. B. No. 254 changes the licensing pe- 
riod for commission merchants so as to 
begin on April 1 instead of June 1. Chap- 
ter 231. 


Corporation Taxes.—A. B. No. 339 pro- 
hibits the dissolution or merger of corpo- 
rations until State taxes are paid. Chapter 
256. 


Franchise Tax.—S. B. No. 280 makes it 
definite that returns to the State Tax Com- 
missioner are not required of fire insurance 
companies and stock insurance companies 
other than life insurance companies. Chapter 


186. 


Gasoline Tax.—A. B. No. 311 amends 
the Motor Fuel Tax Act with reference to 
loss or theft of motor fuels; permits the 
commissioner to extend the time for filing 
an application for refund for a period not 
to exceed six months. Chapter 283. 

A. B. No. 676 increases from $2 to $5 per 
year the license fee for retail dealers in 
motor fuels. Chapter 166. 


Inheritance Tax.—A. B. No. 521 extends 
the operation of the act involving inher- 
itance tax adjustments to June 30, 1939. 
Chapter 136. 


Property Taxes.—A. B. No. 51 fixes a 
more definite method of taxation for stock 
insurance companies other than life. Chap- 
ter 245. 

A. B. No. 166 relates to the collection 
3 delinquent municipal liens. Chapter 

) 

A. B. No. 492 provides that only persons 
holding legal title need be made parties 


defendant in tax sale foreclosures. Chap- 
ter 264. 


A. B. No. 596 permits partial payment of 
taxes in appeal proceedings. Chapter 151. 


A. B. No. 611 provides that whenever a 
mortgagee pays taxes on mortgaged prem- 
ises and so notifies the collector and any 
reduction is granted, the collector shall 
credit the remission of taxes to the taxes 
next levied on such premises. Chapter 152. 


Taxation in General.—A. B. No. 526 au- 
thorizes the State Tax Commissioner to 
deduct amounts due for refunds of taxes 
from the State to a taxpayer. To Taxation 
Committee. 

_ A. B, No, 527 makes it a misdemeanor 
101 a person to maintain false accounts of 
records affecting taxation. Chapter 114. 


OHIO 
Third Special Session 


The Ohio Legislature convened in its 
Third Special Session on May 16, 1938. 
The following tax bills have been intro- 
duced to date. 


PENDING 








STATE 


Introductions 


Alcoholic Beverages.—S. B. No. 464 pro- 
poses a tax on imported wines at the rate 
of thirty cents a gallon; revenues for re- 
lief. To Taxation Committee. 

H. B. No. 856 levies a tax on the sale and 
distribution of imported wine at the rate 
of 50¢ per gallon. To Taxation Commit- 
tee. 


Nos. 853 and 858 
book-making. To 


Book-making.—H. Bb. 
legalize and_ license 
Taxation Committee. 


Excise Taxes.—S. B. No. 462 provides 
for the extension of the excise taxes on 
utilities, admissions, beverages and wort 
and malt until 1940 with revenues allo- 
cated for relief. 

Films.—H. B. No. 869 provides a tax 
on films at the rate of 2¢ a foot, the pro- 
ceeds to be used for poor relief. To 
Taxation Committee. 

Gross Income Tax.—S. B. No. 476 levies 
a 14% tax on gross sales and gross income. 
To Taxation and Relief Committee. 

Income Tax.—H. B. No. 841 levies an 
income tax. To Taxation Committee. 

Insurance Companies.—S. B. No. 477 
taxes at 5% the income on all evidences of 
indebtedness held by banks, building and 
loan associations, and insurance companies. 


Intangibles—H. B. No. 846 authorizes 
municipalities and townships to levy taxes 
on intangibles not to exceed double the 
amount that may be now levied; revenue 
for relief. To Taxation Committee. 


Levies.—S. B. No. 470 and H. B. No. 849 
provide for lowering the minimum re- 
quirement of votes necessary to levy relief 
taxes over and above the ten-mill limita- 
tion. To Taxation and Relief Committee. 

H. B. No. 860 authorizes the passage of 
special real estate levies by majority vote 
for the care of indigent sick. To Taxation 
Committee. 


Licenses.—H. B. No. 857 levies a state 
tax on self-service grocery and meat mar- 
kets. To Taxation Committee. 

Malt and Wort Sales.—H. B. No. 839 
extends the excise tax on sales of wort, 
malt, bottled and canned beverages, ad- 
missions and utility services; funds to be 
used for poor relief. To Taxation Com- 
mittee. 


Municipal Excise Taxes.—S. B. No. 473 
and H. B. No. 838 authorize municipalities 
to levy excise taxes for relief. To Taxa- 
tion and Relief Committee. 


Property Taxes.—H. J. R. No. 98 pro- 
poses the submission of a constitutional 
amendment to exempt homes from taxa- 
tion up to $2,000 assessed value. 

H. J. R. No. 105 proposes a constitu- 
tional amendment to exempt farm home- 
steads up to 160 acres. To Taxation Com- 
mittee. 

H. J. R. No. 106 proposes a constitutional 
amendment exempting homes from taxa- 
tion up to $5,000 valuation. To Taxation 
Committee. 

H. B. No. 851 exempts improvements on 
real estate from taxation for 1938-1940. To 
Taxation Committee. 

Utilities—S. B. No. 46 and H. B. No. 
868 attempt to increase the excise tax on 
utilities from .65% to 1% for 1939-1942, 
Tc Taxation and Relief Committee. 

H. B. No. 872 levies a 2% excise tax on 
utilities for poor relief purposes. To Tax- 
ation Committee. 
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RHODE ISLAND 


The following completes the list of tax 
measures enacted by the 1938 Regular Ses- 
sion, 


Approvals 


Garage Men.—Ch. 2627 imposes a fine of 
$25 to $100 and suspension or revocation 
of license for failure to comply with the 
Act, in lieu of former provision requiring 
seizure of delinquent’s number plates. 


Motor Vehicles.—Ch. 2647 requires the 
»wner of a motor vehicle to apply for reg- 
istration therefor to the Division of Motor 
Vehicles; authorizes the Division to issue 
identify ing attachments for vehicles in lieu 
of number plates. 


Tank Vehicles.—H. B. No. 778 imposes 
a fee of “%¢ per gallon for measuring every 
tank vehicle used for transporting gasoline, 
and oils used for heating purposes, and a 
fec of $1 for testing meters on tank vehicles. 


SOUTH CAROLINA 


The Legislature adjourned May 7, 1938. 
There are still about five tax measures in 
the Governor’s hands awaiting approval. 
The Governor has until three days after 
the next session convenes to act. 


Approvals 


Admission Tax Exemptions.—Act No. 
1188 (S. B. No. 1194) amends Subdivision 
1, Sec. 2531, Code of 1932, by adding a pro- 
vision which subjects all owners or opera- 
tors of public bathing places to a $15 an- 
nual license fee, which fee shall be in lieu 
of the tax provided for by Sec. 2531. Act 
No. 1335 (H. B. No. 2084) further amends 
said section by adding a provision exempt- 
ing the tax on admissions to all profes- 
sional baseball games for 1938. 


Alcoholic Beverage Taxes.—Act No. 
1142 (H. B. No. 2053) provides for non-alco- 
holic beverage permits ranging from $2 to 
$200. Act No. 1201 (H. B. No. 2083) regu- 
lates the sale of certain alcoholic and non- 
alcoholic beverages. 


Displayers of Samples, Goods, Wares or 
Merchandise.—Act No. 769 (S. B. No. 
1013) provides that everyone not being a 
regular retail merchant in South Carolina 
must pay an annual privilege tax of $250 
for the temporary display of samples, 
goods, wares or merchandise in any hotel 
room, or in any room or house rented or 
occupied temporarily for the purpose of 
securing sales at retail. 


Income Tax.—Act No. 1309 (H. B. No. 
1854) amends the law relating to the taxa- 
tion of interest and dividends to decrease 
rates. 


Motor Carrier Fees.—Act No. 1294 (S. 
BR. No. 378) prescribes new license fees for 
class D, E and F carriers and exempts 
them from certain municipal licenses. 


Tobacco Products, Playing Cards, Cart- 
ridges and Shells—Act No. 1151 (H. B. 
No. 2050) provides for the imposition of a 
tax on the importation, receipt or acquisi- 
tion of tobacco products, playing cards, 
cartridges and shells from without the 
State for use or consumption in South 
Carolina. 











































































































































































STATE TAX CALENDAR 
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1938 AUGUST 1938 
SUN. MON. TUE. WED. THU. Fri. SAT. 
«e 123 4 5 6 - 
7 8 9 1011 1213 
1415 1617 18 19 20 
21 22 23 24 25 26 27 


28 29 30 31 «» «> «> // 


ALABAMA 
August 1 - 
Automobile dealer’s report due. 
August 10-—— 


Automobile dealer’s reports due. 

Report of wholesalers, distributors 
tailers of alcoholic beverages due. 

August 15—— 

Carriers’, warehouses’ and transporters’ gaso- 
line tax report due. 

Carriers’, warehouses’ and transporters’ lu- 
bricating oils tax reports due. 


and re- 


Motor carriers’ tax under 1932 Act due. 
August 20—— 

Automobile dealers’ reports due. 

Coal and iron ore mining tax report and 


payment due. 
Gasoline tax report and payment due. 
Lubricating oils tax report and payment due. 
Sales tax reports and payments due. 


ARIZONA 
August 15—— 
Gasoline tax reports and payments due. 
Gross income reports and payments due. 
Motor carriers’ reports and taxes due. 


ARKANSAS 
August 10—— 
Alcoholic beverages report due. 
Franchise taxes due. 
Natural resources severance tax 
payment due. 


report and 


Statement of purchases of natural resources 
due. 
August 15—— 
Sales tax reports and payment due. 
August 20 


Gasoline tax report and payment due. 


CALIFORNIA 

August 1 

Gasoline tax due. 
August 15—— 

Gasoline tax report due. 

Use fuel tax report and tax duc. 

Second installment of personal income tax due. 
August 20 

Beer and wine tax due. 

Manufacturers’ and importers’ alcoholic bev- 

erage reports due. 
Motor carriers’ gross receipts tax due. 





COLORADO 

August 10— 

Motor carriers’ report and tax due. 
August 15—— 

Coal mine owner's report due. 

Coal tonnage tax report due. 

Sales tax reports and payments due. 

Service tax reports and payments due. 

Use tax reports and payments due. 





CONNECTICUT 
August 1—— 
Gasoline tax due. 
August 15—— 


Gasoline tax report due. 

Motor carriers’ gross receipts tax due. 

Report and fee due from corporations organ- 
ized between July 1 and December 30. 


August 20—— 
Alcoholic beverage tax report due. 


DELAWARE 

August 15—— 

Filling stations’ gasoline tax report due. 
Manufacturers’ and importers’ alcoholic bev- 
erages report due. 

August 31 
Carriers’ gasoline tax report due. 
Distributors’ gasoline tax report and payment 

due. 





DISTRICT OF COLUMBIA 
August 1 
Bank gross earnings tax due. 
Gas, electric and telephone companies’ reports 
due. 
August 10—— 
Licensed manufacturers, wholesalers or re- 
tailers of alcoholic beverages reports due. 
August 31 
Gasoline tax report and payment due. 








FLORIDA 
August 10—— 
Manufacturers’ and dealers’ alcoholic beverage 
reports due. 
August 15—— 
Chain store gross 
payments due. 
Gasoline tax report and payment due. 
Transporters’ and carriers’ aleoholic beverage 
reports due. 


receipts tax reports and 


| GEORGIA 
August 10—— 
Tobacco wholesale dealers’ reports due. 
August 15 
Malt beverage tax report and payment due. 
August 20—— 
Gasoline tax report and payment due. 





IDAHO 
August 10—— 
Beer dealers’ reports due. 
August—Second Monday—— 
Car companies’ report due. 
August 15—— 
Electric power companies’ report and tax due. 
Gasoline tax report and payment due. 





ILLINOIS 
| August 10—— 
| Motor carriers’ mileage tax due. 
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August 15—— 
Last day to file alcoholic beverage report. 
Public utilities report and tax due. 
Sales tax report and payment due. 
Warehousemen’s report on alcoholic beverages 

due. 

August 20—— 
Gasoline tax report and payment due. 

August 30 
Transporters’ gasoline tax report due. 





INDIANA 
August 15—— 
Bank share tax report due. 
Banks and trust companies’ 
report due. 
Carriers’ gasoline tax report due. 
August 20 
Bank share tax due. 
Banks and trust companies intangibles tax due. 
Building and loan associations’ intangibles tax 
report and payment due. 
August 25—— 
Gasoline tax report and payment due, 


intangibles tax 





IOWA 

August 1—— 

Last day to file corporation report. 
August 10—— 

Beer tax payment and report due from class 

**A’’ permittees. 

Carriers’ gasoline tax report due. 

Motor carriers’ ton mile tax report due, 
August 15 

Motor carriers’ ton mile tax due. 
August 20—— 

Gasoline tax report and payment due. 





KANSAS 
August 10—— 
Malt beverage report and tax due. 
August 15—— 
Carriers’ gasoline tax report and payment due. 
Compensating tax report and payment due. 
Motor carriers’ gross ton mileage tax report 
and payment due. 





KENTUCKY 
August 
Passenger carriers’ mileage tax due during the 
month. 
August 1 





Bank share tax report due. 
Corporation report of stockholders and bond- 
holders due. 
August 10—— 
Alcoholic beverage blenders’ 
tax payment due. 
Alcoholic beverage reports due. 
August 15—— 
Motor vehicle fuel (other than gasoline) re- 
ports and payments due. 
Public utilities’ gross receipts tax reports and 
payments due. 


and rectifiers’ 
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August 20—— 
Oil production tax report and payment due. 


August 31—— 
Dealers’ and transporters’ gasoline tax report 
and payment due. 


LOUISIANA 
August 1—— 
Public utility license and pipe line transporta- 
tion tax due. 
Wholesalers’ and retailers’ tobacco report due. 
Wholesalers’ lubricating oils report due. 
August 10—— 
Importers’ 
due. 
Importers’ kerosene tax report and payment 
due. 
Importers’ lubricating oils report due. 
Light wine and beer importers’ reports due. 
August 15 
Carriers’ and wholesalers’ lubricating oils re- 
port due. 
Carriers’ gasoline tax report due. 
Carriers’ kerosene tax report due. 
Carriers’ light wines and beer report due. 
Dealers’ gasoline tax reports and payment 
due. 
Intoxicating liquor manufacturers’ and deal- 
ers’ tax report due. 
Second installment of income tax due. 
Wholesalers’ and retailers’ tobacco report due. 
August 20. 
Dealers’ kerosene tax report and payment due. 
Dealers’ lubricating oils tax report and pay- 
ment due. 
Light wine and _ beer 
dealers’ tax report due. 
Sales tax report and payment due. 
August 31 
Last day to report and pay electric genera- 
tion, sales, power and use taxes.. 


gasoline tax report and payment 








manufacturers’ and 








MAINE 
August 1—— 
Gasoline tax due. 
August 10 
Manufacturers’ and wholesalers’ malt beverage 
reports due. 
August 15—— 


Gasoline tax report due. 


MARYLAND 

August 1 
Bank share tax due. 

Franchise tax of domestic ordinary business 
corporations and foreign corporations based 
on capital employed due. 

August 10. 
Additional tax on whiskey due. 
Admissions tax payment due. 

August 31 
Beer tax report and payment due. 
Cosmetics tax due. 

Gasoline tax report and payment due. 











MASSACHUSETTS 
August 10-—— 

Alcoholic beverage tax 
due. 
August 15 
Gasoline tax report and payment due. 


report and payment 





MICHIGAN 
August 1—— 
Gas and oil severance tax report and payment 
due. 
August 5 
Carriers’ gasoline tax report due. 
August 10 
Last day to pay Detroit city taxes without 
penalty. 
August 15 
Last day to pay property taxes in Detroit 
without penalty. 
Sales tax reports and payment due. 
Use tax reports and payments due. 
Augu:t 20 
Distributors’ gasoline tax report and payment 
due, 














August 5 


STATE TAX CALENDAR 


August 31—— 


Last day to pay corporation privilege fees and 
make report. 
Report of non-profit corporations due. 


MINNESOTA 


August 1—— 


Railroads’ leased freight car report due. 


August 10—— 


Wholesalers’, brewers and manufacturers’ al- 
coholic beverage reports due. 


August 15—— 


Interstate motor carriers’ mileage tax due. 
Railroads’ semi-annual gross earnings report 
due. 


August 20— 


Carriers’ intoxicating liquors report due. 


August 25—— 


Gasoline tax due. 


MISSISSIPPI 


August 5—— 


Factories’ reports due. 


August 10—— 


Admissions tax reports and payments due. 
Motor carriers’ mileage tax reports and pay- 
ments due. 


August 15—— 


Gasoline tax reports and payment due. 

Light wines and beer reports due from re- 
tailers, wholesalers and distributors. 

Manufacturers, distributors and wholesalers 
of tobacco report due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 


August 31—— 


Foreign insurance companies’ semi-annual pre- 
miums tax reports and payment due. 


MISSOURI 





Non-intoxicating beer permittees’ report due. 


August 15—— 


Gasoline tax reports and payment due. 
Retail sales tax reports and payment due. 


MONTANA 


August 15—— 


Brewers’ and liquor wholesalers’ tax report 
and payment due. 

Electric companies’ report and tax due. 

Gasoline tax reports and payments due. 


August 29—— 


Telephone companies’ tax and report due. 


NEBRASKA 


August 1—— 


Semi-annual installment of real property tax 
due. 
August 15—— 
Alcoholic beverage manufacturers’ and whole- 
sale distributors’ report due. 
Gasoline tax reports and payments due. 
Imitation butter report and tax due. 
August 31 
Firemen’s relief fund tax due. 





NEVADA 
August—First Monday: 
Quarterly installment of property tax due. 
August 15—— 
Carriers’ gasoline tax report due. 








August 25—— 
Dealers’ gasoline tax reports and payment 
due. 
NEW HAMPSHIRE 
August 1 
Gasoline tax due. 
August 10—— 


Manufacturers’, wholesalers’ and permittees’ 


alcoholic beverages report due; permittees 
payment due. 
August 15—— 
Gasoline tax reports due. 
NEW JERSEY 
August 1—— 
Domestic insurance companies’ premiums tax 
due. 
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Express, parlor and sleeping car corporations’ 
tax payment due. 

Quarterly installment of bank share tax due. 
Quarterly installment of property tax due. 
August—First Monday 

Domestic corporations’ franchise tax due. 
Telephone, telegraph, express, parlor and 
sleeping car, gas and electric light, oil and 
pipe line companies’ gross receipts tax due. 
August 10-—— 
Busses in municipalities gross receipts report 
and tax due. 
Interstate busses’ excise tax report and pay- 
ment due. 
August 15—— 
Alcoholic beverage reports due. 








Foreign corporations’ franchise tax and re- 
ports due. 
August 30—— 
Carriers’ gasoline tax report due. 
August 31 
Distributors’ gasoline reports and payment 
due. 
NEW MEXICO 
August 15—— 


Occupational gross 
payment due. 
Oil and gas severance gross production report 
due. 
Severance tax and report due. 
August 20—— 
Motor carriers’ report and tax due. 
August 25 
Gasoline tax report and payment due. 


income tax reports and 





NEW YORK 
August 1—— 
Semi-annual installment of state property tax 
due. 
August 15 





Transportation and transmission companies’ 
additional tax and report due. 
August 20 
Alcoholic beverage taxes and reports due. 
August .25—— 
Conduit companies’ taxes and reports due. 
New York City public utility excise tax returns 
and payments due. 
August 31—— 
Gasoline tax reports and payment due. 





NORTH CAROLINA 





August 1 
Express, pullman and telegraph corporations’ 
reports and taxes due. 
August 10—— 
Alcoholic beverage tax 
due. 
Railroads’ alcoholic beverage report due. 
August 15—— 
Sales tax report and payment due. 
Spirituous liquor tax due. 
August 20—— 
Distributors’ 
ments due. 


report and payment 


gasoline tax reports and pay- 


NORTH DAKOTA 





August 1 
Last day for filing corporation report and 
paying fee. 
August 15—— 


Gasoline tax reports and payment due. 
Interstate motor carriers’ tax due. 


OHIO 
August 1—— 

Public utilities excise tax return due (except 
railroads and street, suburban or interurban 
railways). 

August 10—— 

Admissions tax report and payment due. 

Class ‘‘A’’ and ‘‘B’’ permittees’ alcoholic bev- 
erage reports due. 

August 20—— 

Dealers’ gasoline tax reports due. 

August 30 

Carriers’ gasoline tax report due. 

August 31 

Gasoline tax due. 

Second installment of foreign insurance com- 











panies’ premiums tax due. 
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THE TAX MAGAZINE 





OKLAHOMA August 15—— | 
August 1 Gasoline tax reports due. | 
Last day for filing affidavit of capital stock of | 
foreign corporations. 
Oil, gas and mineral gross production reports SOUTH CAROLINA 
ania August 10 
and payment due. 


August 5 








Admissions tax reports and payment due. | 





: ’ ‘ uast day to make power tax return and pay- | 
Mine operators’ (other than coal mines) re- Last day to make p d pay 
yorts due ment. 
pe 10 , August 20 
‘ . , Gasoli ax report and payment due. 
Airports’ gross receipts tax report and pay- sasoline tax rej pay 


ment due. 
Alcoholic beverage tax reports and 
due. 
August 15—— 
Gasoline tax reports and payments 
Motor carriers’ mileage tax due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
August 20 
Coal mine operators’ reports due. 
August 31—— 
Corporation license tax reports and 
due. 


payments 


due. 





payments 


OREGON 
August 10—— 
Oil production tax reports and payment due. 
August—Second Monday 
Last day to file property tax returns. 
August 15 
Last day to pay corporation license tax. 
August 20—— 
Alcoholic beverage 
due. 
Gasoline tax reports and payment due. 
Motor carriers’ report and tax due. 








tax report and payment 





PENNSYLVANIA 
August 1 
Last day to file public utilities report and to 
pay tax. 
Motor carriers’ gross receipts tax and report 
due. 


August 10—— 
Importers of spirituous 
report due. 
Malt beverage reports due. 
August 15 
Manufacturers’ alcoholic beverage tax 
and payment due. 
August 31 
Gasoline tax reports and payment due. 


and vinous liquors’ 





report 








RHODE ISLAND 

August 10—— 
yasoline tax due. } 
Manufacturers’ alcoholic beverage report due. | 
(Payment due 15 days after assessment.) | 


August 


| August 25 
Carbon black production tax report and pay- 
ment due. 
Natural gas production tax report and pay- 
ment due. 


August 10—— 


SOUTH DAKOTA 
August 1—— 
Motor carriers of passengers tax due. 
August 15 
Alcoholic beverage sales report due. 
Gasoline tax report due. 
Sales tax reports and payment due. 





TENNESSEE 





Cottonseed oil mills’ report due during month. 
August 1 
Public utilities gross receipts tax report and | 
payment due. 
August 10—— 
Alcoholic beverage barrel tax due. 
Bus mileage report and tax due. 
Carriers’ gasoline tax report due. 
Last day to make alcoholic beverage report. 
August 20 
Distributors’ gasoline tax report and payment 
due. 
Freight carriers’ mileage tax and returns due. 








TEXAS 
August 15—— 
Oleomargarine dealers’ report and tax due. 
August 20—— 
Gasoline tax report and payment due. 





Theatre prizes and 
payments due. 
Oil production tax reports and payment due. 


awards tax reports and 


UTAH 

Carriers’ gasoline tax report due. 
Liquor licensees’ reports due. 

August 15 
Distributors’ and retailers’ gasoline tax report 





August 31 


| August 20 


July, 1938 


VERMONT 
August 10-—— 
Alcoholic beverage tax reports and payment 
due. 
August 15—— 


Electric light and power companies’ 


reports 
and taxes due. 





Gasoline tax reports and payment due. 
Last day for domestic banks to pay 


semi- 
annual installment of deposits tax. 


VIRGINIA 


| August 10—— 


Beer dealers’, 
ports due. 


bottlers’ and manufacturers’ re- 





Gasoline tax reports and payment due. 


WASHINGTON 
August 15—— 
Gasoline tax reports and payment due. 


WEST VIRGINIA 
August 10—— 
Alcoholic beverage 
due. 


tax report and payment 


| August 15—— 


Sales tax reports and payments due. 
August 30—— 
Gasoline tax reports and payment due. 


WISCONSIN 
August 1—— 
Second installment of income tax due. 
August 10—— 
Alcoholic beverage tax reports due. 
August 15—— 
Railroads’ and street railways’ semi-annual! 


gross receipts report due. 
after notice.) 


August 20. 
Gasoline tax reports and payment due. 


(Tax due 15 days 





WYOMING 
August 10—— 


Carriers’ gasoline tax reports due. 
August 15—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
| August 20. 








and payment due. 





Motor carriers’ reports and taxes due. 


Federal Tax Calendar 


August 1! 

Admissions, dues and safe deposit box rentals 
taxes and returns due for June. 

Capital stock tax return and tax due from do- 
mestic corporations for year ended June 30. 

Capital stock tax return and tax due from for- 
eign corporations for year ended June 30. 

Excise tax on electrical energy; telegraph and 
telephone facilities; transportation of oil by 
pipe line; returns and full payments due for 
June. 

Manufacturer's excise tax—brewer’s wort and 
malt products (final return); matches; gaso- 
line; returns and full tax payment due for 
June. 


Manufacturer’s excise taxes on sales; returns 
and full payments due. 
Processing tax on oils—tax and return due 


for June. 


August 15—— 


Annual report of profit on Navy contracts due 
for income tax purposes for fiscal year 
ended May 31. 


By general extension returns due from resi- 
dent foreign corporations and domestic cor- 
porations with business and books abroad, 
or principal income from U. S. possessions 
for fiscal year ended February 28. 

Corporation income tax and excess profits tax 
returns due for fiscal year ended May 31. 


Entire income-excess profits tax on returns 
due to be filed on August 15, or first quar- 
terly payment. 

Entire income tax due on returns for fiscal 
year ended February 28—under general ex- 
tension, or first and second quarterly in- 





Production or refining of crude petroleum— 
taxes and final returns due for June. 
Tax on manufactured sugar due for June. 





1Since July 31 fell on Sunday, the final date 
for filing returns due on that date is the follow- 
ing day, August 1. 


stallment with interest at 6% from May 15, 
1938, on first installment. 


Entire income tax due on returns of non- 
residents for fiscal year ended February 28, 
or first quarterly installment thereof. 


Fiduciary income tax return due for fiscal 
year ended May 31. 





Foreign partnership return due for fiscal year 
ended February 28 by general extension. 


Individual income tax return for fiscal year 
ended February 28 due by general extension 
in case of American citizens abroad. 


Individual income tax return (income more 
than $5,000) due for fiscal year ended 
May 31. 


Last quarterly income-excess profits tax pay- 
ment due for fiscal year ended August 3! 
1937. 


Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
May 31, 1937. 

Life insurance company income tax returns 
due for fiscal year ended May 31. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due for July. 

Nonresident alien individual income tax return 
due for fiscal year ended February 28. 


Nonresident foreign corporation’s income tax 
return due for fiscal year ended February 2°. 
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Partnership return of income due for fiscal 


Personal holding company returns due for 


Stock brokers’ monthly return of stamp ac- 


Third quarterly income-excess profits tax pay- 





July, 1938 


year ended May 31. 


August 31, 1937. 


fiscal year ended May 31. August 20—— 


Second quarterly income-excess profits tax Monthly information return of ownership cer- 
tificates and tax at source on bonds due for 


payment due for fiscal year ended Febru- 
ary 28. July. 


Second quarterly income tax payment on re- | August 29—— 

turn of nonresidents due for fiscal year Annual information return of stockholders of 
foreign personal holding company due if the 
company has a fiscal year ended June 30. 

Annual Supplement P net income information 
return of foreign personal holding company 
due if the company has a fiscal year ended 


ended November 30, 1937. 





count due for July. 


ment due for fiscal year ended November 30, 
1937. June 30. 


New Jersey’s Franchise Tax on 
Foreign Corporations 
(Continued from page 402) 


Protests, Refunds and Appeals 


Taxpayers have the right of protest to the Com- 
missioner within twenty days after receipt of notice 
of assessment. The protest must be in writing, 
signed by a duly authorized agent under oath, and 
must set forth the reasons for protest. The filing of 
a protest does not operate to abate any penalties for 
nonpayment nor stay the right of the Commissioner 
to collect the tax in any manner provided by law 
unless the taxpayer furnishes security satisfactory 
to the Commissioner. 

At any time within two years after the payment of 
any tax, a taxpayer may file with the Commissioner 
a claim under oath for refund of the tax. If upon 
examination of the claim for refund the Commis- 
sioner finds that there has been an overpayment of 
tax, the claim must be approved by him. If the 
Commissioner rejects the claim in whole or in part, 
he must make an order accordingly and serve a notice 
thereof to the taxpayer. 

Any taxpayer aggrieved by any decision, order, 
finding, or assessment of the Commissioner may ap- 
peal to the State Board of Tax Appeals by filing a 
petition with the Board within two years. The 
judgment or order of the Board respecting any matter 
arising under the provisions of the act may be re- 
viewed by certiorari. 


Disenfranchisement 


If a taxpayer does not pay the tax on or before 
December 1 of each year, the Commissioner must 
give immediate notice to the Secretary of State, who 
must at once revoke the certificate of authority of 
the corporation to do business within the state and 
give notice of such revocation to the corporation. 
From that time on, the corporation is considered to 
be in the same condition as if no certificate of au- 
thority had ever been issued insofar as the further 
transaction of business in the state is concerned. 
Such action by the Secretary of State does not in any 
way impair the remedies of the Commissioner for 
the collection of the tax, interest, and penalties due. 

In addition, the Attorney General of the state may, 
after the tax is in arrears for at least three months, 
apply to the Court of Chancery for an injunction to 
restrain the corporation from exercising any fran- 
chise or transacting any business within the state 





Third quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
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August 31 


taxes and returns due for July. 


July. 


ments due for July. 


and full payments due for July. 





for July. 
Tax on manufactured sugar due for July. 


until the tax, interest, penalties, and the cost of the 
Attorney General’s application have been paid. 


Problems Arising under the Act 


Usually it will be found that the tax imposed by 
a state on domestic corporations is more favorable 
than the tax on foreign corporations. The company 
whose business crosses state lines is faced, there- 
fore, with the important problem of deciding which 
is the best state to choose for a domicile. A number 
of factors must be taken into consideration before 
judgment can be rendered: 


1. Whether business is actually being done in each state. 
It may be found that the manner in which business is done 
does not fall precisely within the definition of “doing busi- 
ness” as stated in the law of one state, whereas it does 
in the other; or by making some slight change in method 
of business, the law can be avoided. Obviously, in such 
case, the tax as a foreign corporation would be entirely 
eliminated by incorporating in the right state. 

2. Whether the company is engaged in a business which 
is exempted from tax. New Jersey, for example, does not 
tax domestic corporations engaged in mining, manufactur- 
ing, agriculture, or horticulture; but does not exempt for- 
eign corporations engaged in these enterprises. 

3. Entrance fees. New York, for example, charges a 
fee of $100.00 for filing certificate of authority to do busi- 
ness; Pennsylvania charges $30.00; New Jersey, the same 
fee as the home state of the corporation, but in no case 
less than $10.00. 

4. If the investment is small, the minimum amount of 
tax. For instance, New Jersey taxes domestic corporations 
a minimum of $5.00 a year; foreign corporations must pay 
at least $25.00 a year. In New York the minimum annual 
tax on both foreign and domestic corporations is $25.00. 

5. The basis on which the tax is computed. New Jersey, 
for example, bases the tax on the proportion of capital 
stock outstanding that the sales in New Jersey bear to 
total sales. New York, on the other hand, considers this 
basis as well as three others; and assesses on the basis 
producing the largest tax. 

6. The rates of tax in each state. Where the highest 
tax results from the use of the issued capital stock as the 
basis, New York taxes at the uniform rate of one mill per 
share. The rate in New Jersey is one mill on the first 
$3,000,000 of capital stock outstanding and lesser rates as 
the capital increases. For large corporations this distinc- 
tion is important. 

7. Penalties for non-compliance. The present New Jer- 
sey law assesses a penalty of $1.00 for each day that a re- 
port is delinquent; New York has no specific provision, 
although the tax law provides for the imposition of a 
penalty of not more than $5,000.00 for failure to make a 
report. This penalty alone can easily become a very ex- 
pensive matter. 


The question of which state to incorporate in is 
one which arises often nowadays due to the practice 
of states and municipalities advertising their benefits 

(Continued on page 430) 






Admissions, dues and safe deposit box rentals 








Excise tax on electrical energy; telegraph and 
telephone facilities; transportation of oil by 
pipe line; returns and full payments due for 

















Manufacturer’s excise tax—fancy wooden 
matches; gasoline; returns and full tax pay- 














Manufacturer’s excise taxes on sales; returns 

















Processing tax on oils—tax and return due 













































































































































































































































































































Analysis of Credit for Taxes.—The tax imposed under 
article 14 of the income tax law of Mexico (Ley del Im- 
puesto sobre la Renta), 1934 edtition, as amended by decree 
signed August 30, 1937, and effective September 15, 1937, is 
not an income tax, and credit therefor may not be allowed 
under section 131 of the Revenue Act of 1936. The amount 
of such tax is, however, allowable as a deduction under 
section 23 (c) of the Revenue Act of 1936.—I. T. 3193, 
1938-22-9361 (p. 6). 


Carriers’ Taxing Act of 1937—Who Are Employers.— 
Where the N Railroad Co., a “carrier” within the meaning 
of section 1 (i) of the Carriers’ Taxing Act of 1937, controls 
the O Freight Co. under contract in the handling of freight 
transported by the railroad, the O Freight Co. is a “con- 
trolled” company and, therefore, an “employer” as defined 
in section 1 (a) of the Act even though its stock is not 
owned by the N Railroad Co.—G. C. M. 20047, 1938-21-9356 
(p. 12). 


Deductions from Gross Income—Business Expenses.— 
Expenses incurred in successfully defending a suit brought 
by a state to revoke the right of the M Company to do 
business in that state because of violation of the laws re- 
lating to monopolies and combinations in restraint of com- 
petition are deductible as business expenses.—G. C. M. 
19976, 1938-22-9359 (p. 2). 

* * x 


Amounts paid by wheat processors in settlement of claims 
under contracts containing the tax clause embodied in the 
contract executed by the M Company, a wheat processor, 
entered into during the period in which the processing taxes 
imposed were not paid (referred to as the “injunctive” pe- 
riod), are deductible as ordinary and necessary business 
expenses for the year in which reimbursements were ac- 
tually made, or, where the processors keep their accounts 
on the accrual basis, for the year in which they agreed 
with the vendees to settle or compromise the disputed 
claims.—G, C. M. 20134, 1938-22-9360 (p. 4). 

Deductions from Gross Income—Taxes Generally.—The 
capital stock tax and the franchise tax imposed upon cor- 
porations by the State of Pennsylvania accrue, for federal 
income tax purposes, on the last day of the taxable year, 
fiscal or calendar, as the case may be, for which the tax in 
question is levied or imposed.—I. T. 3189, 1938-20-9341 
(p. 2). 

x * * 

A beneficiary of an estate who pays California real prop- 
erty taxes accrued during the period of administration, title 
to such property having vested in the beneficiary upon the 
death of the testator, may take a deduction therefor if such 
deduction has not already been taken by the estate.—I. T. 
3190, 1938-20-9342 (p. 4). 

* * x 

The license fee and the business privilege tax imposed 
under Title VI of the District of Columbia Revenue Act 
of 1937 paid by a taxpayer are deductible as taxes in his 
federal income tax return unless made a part of his busi- 
ness expenses or otherwise used to reduce net income, in 
which event they are not deductible separately as taxes.— 
I. T. 3191, 1938-21-9350 (p. 2). 

* * x 


A corporate taxpayer keeping its books of account on the 
accrual basis should accrue the annual franchise tax im- 
posed by the State of Maryland on corporations as of Jan- 
uary 1 of each year.—I. T. 3192, 1938-21-9351 (p. 3). 

Exclusions from Gross Income.—Article IX of the con- 
vention on double taxation between the United States and 
France, signed April 27, 1932, and effective January 1, 1936 
(C. B. XIV-2, 535 (1935)), provides as follows: 

The following classes of income paid in one of the contracting 
states to a corporation of the other state, or to a citizen of the 
latter state residing there, are exempt from tax in the former 
state: 

(a) amounts paid as consideration for the right to use patents, 
secret processes and formulas, trade marks and other analogous 
rights; 

(b) income received as copyright royalties; 

(c) private pensions and life annuities. 


The above-quoted provisions extend to partnerships and 
to members of partnerships as comprehended by the term 





Rulings of the Bureau of Internal Revenue 






“societe” in the French text of the convention.—l. T. 3188, 
1938-20-9340 (p. 2). 
x * * 

Lump sum payments made under section 204 (a), Title 
II, of the Social Security Act (49 Stat., 620) are not sub- 
ject to income tax in the hands of the recipients.—I. T. 
3194, 1938-23-9372 (p. 2). 


Exemption Denied — Beneficial Association. — The M 
Beneficial Association, a railway employees’ association or- 
ganized and operated for the purpose of furnishing medical, 
surgical, and hospital care to its members, membership be- 
ing required and each member being assessed a percentage 
of his monthly earnings, the railway company making rela- 
tively small contributions thereto in part as payment for 
care of employees injured while on duty and in part as 
donations, the income from assessments against members 
constituting by far the principal source of income, is not 
a charitable organization within the meaning of section 
101 (6) of the Revenue Act of 1936.—G. C. M. 20015, 1938- 
23-9373 (p. 3). 


Federal Duties and Excise Taxes—Deductibility.—The 
employer’s tax imposed by section 804, Title VIII, of the 
Social Security Act is an excise tax measured by a per- 
centage of wages paid by an employer after December 31, 
1936. Liability for the tax attaches when the wages are 
either actually or constructively paid. (Article 303, Regu- 
lations 91, relating to Title VIII of the Social Security 
Act.) There is no liability until such payment is made. 
Not until then can the tax be accrued, whether the pay- 
ments are made weekly, twice a month, monthly, or upon 
some other basis. Therefore, where the taxpayer has 
adopted the accrual method of accounting, the excise tax 
imposed by section 804, Title VIII, of the Social Security 
Act is deductible for the taxable year in which the wages 
are actually or constructively paid. 

Section 901, Title IX, of the Social Security Act provides 
that on and after January 1, 1936, every employer shall pay 
“for each calendar year” an excise tax with respect to hav- 
ing individuals in his employ equal to certain specified 
percentages of the “total wages” payable by him with re- 
spect to employment “during such calendar year.” Under 
section 902 of the Social Security Act, the taxpayer may 
credit against the tax imposed by section 901 the amount 
of contributions with respect to employment during the 
taxable year paid by him (before the date of filing his re- 
turn) for the taxable year into an unemployment fund 
under a state law, provided the total credit allowed to a 
taxpayer under that section shall not exceed 90 per cent 
of the tax against which it is credited. 

This office is of the opinion that 10 per cent of the tax 
liability under section 901, Title IX, of the Social Security 
Act is fixed and may be accrued if and when the employer 
qualifies as an employer of eight or more individuals in 
accordance with the provisions of section 907 (a), Title 
IX, of the Social Security Act, which reads as follows: 

(a) The term ‘‘employer’’ does not include any person unless 
on each of some 20 days during the taxable year, each day being 
in a different calendar week, the total number of individuals who 
were in his employ for some portion of the day (whether or not 
at the same moment of time) was 8 or more. 


For example, if a corporation having a fiscal year ended 
June 30, 1936, has qualified as an employer under section 
907 (a) by having in its employ eight or more individuals 
for the period prescribed in that section and its liability 
for social security tax under section 901 is ascertained to be 
$20,000 (which is in part contingent) it may accrue 10 per 
cent ($2,000) of that amount as a fired liability deductible 
for federal income tax purposes in its return for the fiscal 
year ended on that date. To the extent of 10 per cent the 
liability is definitely determined and will not be affected by 
subsequent events. As to the remaining 90 per cent, that 
portion of the $20,000 liability under section 901, or $18,000, 
may not be paid at all. All of the factors essential to the 
calculation under section 901, considered alone, may be 
definitely determinable from time to time prior to Decem- 
ber 31 of any calendar year, but the fact remains that be- 
cause of the credit provisions of section 902, 90 per cent 
of the tax so calculated may never become a liability which 


(Continued on page 437) 





Dr. Roy Blough Appointed Director of Tax 
Research in Treasury Department 


IN A RECENT release, Secretary Morgenthau an- 
nounced the appointment of Roy Blough, Ph. D., 
Associate Professor in the Department of Economics, 
Graduate School of Public Administration, of the 
University of Cincinnati, as Director of Tax Re- 
search in the Treasury Department, the appointment 
to be effective June 1. 


Dr. Blough is well known as a tax statistician 
and economist and writer on tax problems. Before 
joining the faculty of the University of Cincinnati 
he was Chief Statistician of the Wisconsin State Tax 
Commission. He was associate director of a tax 
study recently completed by the Twentieth Century 
Fund and was co-author of the resulting book en- 
titled “Facing the Tax Problem,” published by the 
Fund. He has contributed numerous articles on tax 
problems to technical journals. He is Chairman of 
the Committee on Social Security Legislation and 
Administration of the National Tax Association and 
has acted as consultant to the Bureau of Research 
and Statistics of the Social Security Board. He 
participated in a study of tax problems for the Treas- 
ury Department in August and September of last 
year, under the direction of Under Secretary Magill. 


Additional Divisions of Bureau’s 
Technical Staff 


Secretary Morgenthau has announced that, upon 
the recommendation of Commissioner of Internal 
Revenue Helvering, the Los Angeles division of the 
Technical Staff of the latter’s office will be extended 
July 1 to a Pacific division encompassing the States 
of Washington, Oregon, California, Idaho, Montana, 
Utah, Nevada and Arizona and the Territories of 
Alaska and Hawaii. 


On August 1 a similar Technical Staff division 
for the final administrative determination of tax lia- 
bilities on income, profits, estates and gifts in the 
State of New York will be established in New York 
City. 

And on September 1 a Chicago division will be set 
up as the exclusive representative of the Commis- 


sioner in such matters in the States of Illinois, Wis- 
consin and Indiana. 


“Since the Los Angeles division began operations 
March 1,” Secretary Morgenthau explained, “tax- 
payers seeking to contest the positions of Collectors 
and Revenue Agents have found a surprisingly com- 
plete machinery set up in short order that has re- 
sulted in much quicker settlement of disputes than 
was formerly possible. 


“Because they can discuss their cases nearer home 
with accountants, engineers and other specialists of 
the same calibre as were available in Washington, 
the taxpayers have responded readily to the elimina- 
tion of the inconvenience and expense of bringing 
their disputes to the Capital, as was formerly the 
case. 


“Moreover, there are already indications of a 
decline in the number of cases carried to the Board 
of Tax Appeals from the area where the field division 
of the Technical Staff has been operating.” 


Commissioner Helvering, in a circular to officers 
and employees of the Bureau of Internal Revenue, 
said today that “if warranted by the results in the 
areas mentioned, additional divisions of the Tech- 
nical Staff will ultimately be established in the re- 
maining sections of the country.” 


The Commissioner pointed out, however, that the 
development of other divisions will not result in any 
large-scale transfer of employees from the Bureau 
to the field. 


“Under any plan of decentralizing the settlement 
of cases involving contested tax liability,” he said, 
“it will remain necessary for the Bureau in Wash- 
ington, in the interest of securing substantial uni- 
formity of action in the field, to conduct a thorough 
post-review of all field settlements, whether made by 
the Technical Staff or by the Revenue Agents in 
Charge. 


“Under such a plan, the Bureau will continue its 
supervision and control of certain limited types of 
cases. It will provide information and expert advice 
and service to the field, particularly in cases involv- 
ing such questions as valuation and exemption from 
liability. The bulk of the personnel now assigned to 
the Bureau in Washington will still be required here 
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in the performance of these and other necessary 
functions. 

“The number of employees in the Bureau at the 
present time, exclusive of those on the processing 
tax roll, is about 4,550. The best estimate which 
can now be made of the total number of employees 
whom it will be necessary or advisable to transfer 
from the Bureau to the field in the event of the final 
complete decentralization of settlement work under 
the plan above outlined, is approximately 650, falling 
into categories roughly as follows: ‘Technical ad- 
visors, conferees, engineers, auditors, and reviewers 

350; attorneys—80; clerks, stenographers, typists, 
and messengers—220. About 40 per cent of the per- 
sonnel here indicated will be required for the Pacific, 
Chicago, and New York Divisions mentioned above. 

“In the selection of personnel of the several 
classes involved for transfer to the field, care will 
be taken to choose employees of good records in 
the Bureau and with special qualifications for the 
duties to be performed. In considering those quali- 
fied and available for transfer, every possible consid- 
eration will be given to the personal circumstances 
of each employee, with a view to minimizing, as far 
as consistent with the establishment of an efficient 
field organization, any inconvenience or hardship 
which may be involved.” 


Revenue Bill of 1938 Becomes Law without 
President’s Signature 


Article 1, Section 7, Clause 2, of the Constitution 
provides as follows: 

* * * Tf any Bill shall not be returned by the President 
within ten Days (Sundays excepted) after it shall have 
been presented to him, the Same shall be a Law, in like 
manner as if he had signed it, unless the Congress by their 
Adjournment prevent its Return, in which Case it shall not 
be a Law. 

It is understood to be a matter of record that the 
President received the Revenue Bill of 1938 (as 
finally passed by both houses of Congress) on Mon- 
day, May 16, so that pursuant to the foregoing pro- 
visions of the Constitution, in the absence of the 
President’s signature, it became law at midnight on 
Friday, May 27, the tenth day (not counting Sun- 
day) thereafter. 


Extension of Time for Filing Capital 
Stock Tax Returns—1938 Act 


T. D. 4808" provides that extensions of time for 
filing capital stock tax returns under the 1938 Act 
may be granted by Collectors, for a period not to 
extend beyond September 29, 1938, interest at 6 per 
cent to be paid from July 31 to the date of payment 
of the tax. The application for extension must be 
written, be under oath, and be filed on or before the 
statutory due date of the return, and it must show 
reasonable cause for the extension. It is stated that 
“Ordinarily, a showing of sickness or absence of the 
officers charged with the responsibility of making 
the return, or of other circumstances beyond the 
control of the corporation which prevent the filing 
of a proper return within the time required by law, 
constitutes reasonable cause warranting an exten- 
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sion.” The application, which should be filed with 
the Collector, should state the time for which the ex- 
tension is requested, and in every case for which an 
extension is allowed, a copy of the Collector’s letter 
granting the extension must be attached to the 
return when filed. 


Individual Income Tax Returns for 1936 


Commissioner of Internal Revenue Helvering re- 
cently issued a bulletin showing the number of indi- 
vidual income tax returns for 1936, filed through 
December 31, 1937, by states, counties, cities, and 
towns having a population of 1,000 and over. 

More detailed classifications by states and terri- 
tories are being prepared and will appear in the com- 
plete report “Statistics of Income for 1936, Part I.” 
This report, Mr. Helvering states, will be issued to- 
ward the end of the current calendar year. 

The number of individual income tax returns filed 
for 1936 was 5,488,055 compared with 4,666,504 for 
1935. The following table shows by states the num- 
ber filed for 1936 compared with the previous year. 


Number filed 
State 1936 Previous year 
New York 991,008 869,652 
Pennsylvania 476,732 397,277 
California " 443,743 377,470 
Illinois 423,694 352,971 
Ohio 311,600 250,543 
Massachusetts 288.090 262.939 
New Jersey sbehceo Bactestatie 262,921 227,390 
Michigan ...... 241,837 177,331 
Texas 160,314 135.739 
Missouri : atl 132,424 112.357 
Wisconsin ... 225978 108,026 
Connecticut 123,150 101,777 
District of Columbia . 07225 95,714 
Maryland — 106,492 94,125 
Indiana te 104,522 84,049 
Washington (including Alaska) 89,521 71,280 
Minnesota / 87,541 73,248 
lowa a =< 68,945 59,395 
Virginia . 63,142 55,185 
Oklahoma 52.425 46,066 
Georgia . sf 50,112 47 367 
Kansas .. 48.644 40,941 
West Virginia 48,035 37.703 
Tennessee ; 47,308 42,703 
Kentucky 45,674 39,821 
Florida 45,335 39,514 
louisiana 44,482 40,806 
North Carolina be 42,799 36,698 
Colorado 40,916 34,279 
Oregon 38,829 34,217 
Rhode Island 38,732 33.554 
Nebraska 37,780 32,340 
\labama 32,146 26,370 
Maine : 25,521 22,221 
Montana : ; 24,164 19,855 
South Carolina 20,275 16,965 
New Hampshire 20,103 18,045 
Arizona 17,191 14.330 
Arkansas 16,935 14,626 
Mississippi 16,708 14,051 
Utah 16,460 14,187 
Hawaii 15,450 13,570 
Idaho 14.351 11,218 
Delaware 13,917 11.704 
Vermont 12,319 11,075 
New Mexico 11,526 9,606 
South Dakota FI.ESS 9.956 
North Dakota 11,116 10,480 
W voming 11.078 9,068 
Nevada 7,690 6,490 





Total 5,488,055 4,666,504 
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Dude Ranch Losses Held Deductible 


A recent memorandum opinion of the Board in 
the case of Hope Williams Read? was interesting in 
several respects. The taxpayer is a well-known 
actress. She claimed and was allowed deductions 
of $400 and $500 as entertainment expenses in 1932 
and 1933, as well as automobile expense of $706.50 
and $1,147.50 including chauffeur’s wages. She was 
allowed 90 per cent of the latter expenses and 90 per 
cent of sustained automobile depreciation, 10 per 
cent being attributed to personal use of the car. 

The taxpayer also owned a three-fourths interest 
in a dude ranch, as to which the Board held that 
losses were deductible in 1932 ($4,855.90) and 1933 
($3,096.98). We quote from the Board’s memoran- 
dum opinion: 

There is substantial evidence that the enterprise was 
conducted in 1932 and 1933 as a business for profit with 
the expectation of making ultimate profits. * * * The fact 
that from 1927 through 1933 the venture showed losses in 
every year but one, does not preclude the petitioner from 


the right to deduct the losses in the taxable years. The 
petitioner was engaged in improving the property and build- 


ing up a business under the difficulties presented to such’ 


business activities in the depression years. All business 
ventures do not yield profits and the intent of the petitioner 
and her conduct in operating the enterprise are important. 
The evidence shows that the ranch was patronized by pay- 
ing guests, small in number, from 1927 through 1933. The 
petitioner ‘operated the ranch on a business basis, keeping 
record of receipts and disbursements, maintaining the ranch 
as a “dude” ranch for summer guests, maintaining mem- 
bership in the local Dude Ranchers’ Association, and so- 
liciting the business of vacation seekers. 

As to the deductibility of continuous losses in 
ventures of the instant character, the following state- 
ment from the Board’s opinion is significant : 

* We think petitioner engaged in the dude ranch 
business with an honest intention of conducting it as a 
business with the expectation of making a profit. We 
have before us only the taxable years 1932 and 1933. It 
may be that in the future it will become unreasonable for 
petitioner to expect to realize profit from the venture in the 
light of past experience. However, we have found as a 
fact that in the taxable years petitioner was engaged in the 
dude ranch business with the expectation of realizing profit 
therefrom. We have so concluded recognizing that peti- 
tioner was also engaged in the theatrical business in the 
taxable years. It has been recognized that a taxpayer may 
be engaged in more than one business at a time. * * * 


Tax Administrators Hold Conference 
in Chicago 


Tax administrators from all over the nation met 
in Chicago June 27 and 28 to exchange information 
and discuss new methods at a conference under the 
auspices of the National Association of Tax 
\dministrators. 

Discussions, mainly under the leadership of state 
tax commissioners and officials, included such ques- 
tions as administering relief taxes, checking tax 
delinquents, handling the flow of tax returns and 
accounts, new and special auditing procedures, cen- 
tralized and district tax offices, and methods of en- 
forcement of difficult cases. 

Governor M. Clifford Townsend of Indiana ad- 
dressed the conference on Tuesday evening, June 28. 
Members of the conference also discussed methods 
of exchanging information with other government 
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agencies and with administrators of other states as 
a means of halting tax avoidance. Discussion of 
methods of administering some of the newer forms 
of so-called emergency taxes such as sales, business, 
utility and use taxes also occupied considerable 
attention of the officials. 









































Among the speakers scheduled on the conference 
program were J. H, Thayer Martin, New Jersey State 
Tax Commissioner, and President of the Association ; 
C. C. Brown, Oklahoma State Tax Commissioner ; 
Henry F. Long, Commissioner of Corporations and 
Taxation, Massachusetts; A. J. Maxwell, Commis- 
sioner of Revenue, North Carolina ; Joseph D. 
McGoldrick, New York City Comptroller; Clarence A. 
Jackson, Director of Gross Income Tax Division, 
Indiana; Forrest Smith, State Auditor, Missouri; 
Ernest K. James, West Virginia State Tax Com- 
missioner; Irwin Arnovitz, Utah State Tax Com- 
missioner; Leo J. Wegman, State Auditor, Iowa. 


Also James W. Martin, Commissioner of Rev- 
enue, Kentucky; S. L. Nudelman, Chairman, I[]linois 
State Tax Commission ; W illiam H. Hackett, Con- 
necticut State Tax Commissioner; A. H. Stone, 
Chairman, Mississippi State Tax Commission; Dix- 
well L. Pierce, Secretary, California State Board of 
Equalization; I. H. Krekstein, Secretary, Depart- 
ment of Revenue, Pennsylvania; and Ward J. Oates, 
Director, Service Division, Kentucky Department of 
Revenue. 























































































































































































































































































Buing Galloway 
An Interesting View of the Capitol Dome 
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The National Association of Tax Administrators 
is a constituent organization of the Federation of 
Tax Administrators. 


Statute of Limitations 


Section 608(b)(2) of the Revenue Act of 1928 
gives the taxpayer and the Commissioner authority 
to enter into an agreement to suspend the running 
of the statute of limitations for filing suit from the 
date of the agreement to the date of final decision 
in one or more named cases then pending before the 
Board of Tax Appeals or the courts. It provides that 
if such an agreement has been entered into, the 
running of the statute of limitations shall be sus- 
pended in accordance with the terms of the agree- 
ment. In U. S. v. Utah-Idaho Sugar Co.,* the Tenth 
Circuit had to decide what was the last day to file 
suit where such an agreement was executed, and 
consequently, the first question to be answered was, 
when was “the date of final decision” of the case on 
which the suspension agreement was based? The 
Court held that in a case which was decided by the 
Circuit Court, it was not the date of entry of judg- 
ment by the court, but the last day on which petition 
for certiorari could have been filed. 

In the Utah-Idaho Sugar Co. case, the claim for 
refund was rejected on August 18, 1930. Without a 
waiver, the time for bringing suit would have expired 
on August 18, 1932. On September 23, 1931, a waiver 
of the time for filing suit was executed. On that 
date, there were remaining 329 days of the regular 
two-year period for filing suit. The suspension of 
the statutory two-year period began immediately ; 
it lasted until three months after the Circuit Court’s 
entry of judgment on September 13, 1934, in the case 
they were waiting for, or until December 13, 1934. 
Then, the remaining 329-day part of the regular two- 
year period began to run, so that the suit was timely 
if begun on or before November 7, 1935. The suit 
was filed on October 22, 1935. It would not have 
been timely if the three-month period for petition 
for certiorari had not been added. If certiorari is 
denied, the suspension reaches to the date of denial; 
if granted, to the date of the Supreme Court 
judgment. 


Commissioner’s Closing of Taxable Year 


Under date of August 21, 1937, the Commissioner, 
by registered mail, sent a notice of his finding that 
a taxpayer intended to hinder and prevent the col- 
lection of tax justly due for the period January 1 to 
August 21, 1937, and under section 146 of the 1936 
Act, declared the tax for the period to be immediately 
due and payable. The taxpayer’s treatment of the 
notice as a notice of deficiency being in error, the 
3oard held that it had no jurisdiction of a proceed- 
ing to contest such notice. The appeal was that of 
Ludwig Littauer & Co. Inc.| We quote from the 
opinion: 

It has been consistently held that the Board has no 
jurisdiction to weigh the circumstances which the Commis- 
sioner officially regards as denoting jeopardy sufficient to 
impel him to safeguard the revenue, * * * After the expira- 


tion of a normal tax year the Commissioner, if he believes 
assessment or collection of a deficiency will be jeopardized 


"8384 CCH { 9294. 
«37 BTA —, No. 125; CCH Dec. 10,026; 384 CCH { 7226. 
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by delay, must immediately assess, and may collect. Thus 
he is empowered in such circumstances to deprive the tax- 
payer of the normal procedure of contesting the determina- 
tion of a deficiency before payment. It is only after the 
taxpayer receives the required notice of deficiency for the 
tax year that he may contest the jeopardy assessment 
which has already been made, and it is only by filing a bond 
that collection may be stayed pending the proceeding, 


Horatio and His Taxes 


Many motorists do not realize the extent to which 
taxes enter the use of their automobiles, being like 
Horatio to whom Hamlet said: “There are many 
more things in heaven and earth than are dreamt of 
in your philosophy.” 

How many Horatio motorists realize that 
270,000,000 pounds of carbon black, a substance de 
rived from petroleum sources, was used in the manu 
facture of rubber tires last year, or that taxes on 
that carbon black took $6,000,000 from the pockets 
of the nation’s motorists, soliloquizes the American 
Petroleum Industries Committee. Tires are taxed 
by the federal government at the rate of 2%4¢ per 
pound, and about one-third of the “rubber” in tires 


‘is carbon black. Since the several pounds of carbon 


black in a tire were produced at the rate of 314¢ to 4¢ 
per pound, the tax on the carbon black amounted 
to more than half of its original price. 

Carbon black makes tires tough and they last 
longer. The savings to motorists during the past 
15 years by this contribution of the petroleum indus- 
try may be measured in millions of dollars. But the 
taxes on the carbon black, further soliloquizes the 
Committee, makes the tax bill a little tougher for 


American motorists, who last year paid more than 
$1,500,000,000 in automotive taxes. 


Committee to Study Diesel 
Fuel Taxation 


H. P. Leatham, state tax commissioner of Utah 
and president of the North American Gasoline Tax 
Conference, has appointed the following conference 
committee to study diesel taxation: 

J. D. Hadley, chairman, director, Gasoline Tax 
Division, Department of State, Lansing, Mich.; Dix- 
well L. Pierce, secretary, State Board of Equaliza- 
tion, Sacramento, Calif.; C. S. Holmberg, director, 
Department of Gasoline Tax, Chicago, IIl., and A. P. 
Delahunt, American Petroleum Industries Commit- 
tee, New York, N. Y. 


Gasoline Taxes Exceed State Income and 
Real Estate Levies 


Gasoline taxes collected by the states exceed the 
combined revenue to the states from real estate and 
general property taxes, plus individual and corporate 
income taxes, reports the American Petroleum In- 
dustries Committee. In the fiscal year ending June 
30, 1937, the states collected $704,920,691 in gasoline 
taxes, $219,242,320 in real estate and general prop- 
erty taxes, and $360,518,753 in income taxes, includ- 
ing both individual and corporate levies. 


Federal Pay Checks 


Including relief and agricultural subsidies, federal 
government payrolls extend to one out of every 
eight American citizens, according to a recent study. 









f 


he 
nd 
ite 
[n- 
ine 
ine 
»p- 


1d- 


ral 
ery 


dy. 





July, 1938 





The Judicial Review of State 
Chain Store Taxes 
(Continued from page 398) 


upheld in the Titusville case. That is, the total 
amount of tax increased with the volume of busi- 
ness. The percentage feature was not included. The 
Iowa law, unlike that of Kentucky, clearly distinguished 
chain stores from all other types.*® The Iowa case 
is interesting since it involved an attempt to base a 
tax both on the number of stores and on ability to 
pay. Two separate schedules were included in the 
law in order to attain this two-fold objective. It was 
felt that the hybrid tax would meet the criticisms lev- 
eled at each part taken separately. The Supreme Court 
upset the applecart, however, by negativing the sched- 
ule applicable to the volume of business. 

There is a possibility that some valid means may 
be found to supplement the “number of stores” tax 
and avoid the charge that the ability to pay criterion 
is being neglected. A graduated sales tax, per se, 
was upheld.*° A Mississippi tax of 1930, based upon 
gross income, was sustained by the Federal District 
Court.*t. Two facts, however, detract from the 
significance of this case. First, the law established 
only two brackets or rates of tax instead of the 
several usually found in chain tax laws. The gradua- 
tion element was thus limited. Second the decision 
was handed down before the adverse ruling by the 
Supreme Court in the Kentucky case. 

Another consideration which may serve to broaden 
the theoretical base upon which chain store taxa- 
tion rests involves simple arithmetic. The Court 
divided six to three in the controlling Kentucky case. 
Justices Cardozo, Brandeis, and Stone were the three 
dissenters. Since the reading of the opinion in that 
case, however, Justices Van Devanter and Suther- 
land have retired and their places have been taken 
by former Senator Hugo Black and former Solicitor- 
General Stanley Reed. How the Court as thus con- 
stituted will react to taxes based on the volume of 
business only the future can reveal. 


Bracket and Totality Rate Schedules 


It makes a great difference, legally speaking, 
whether graduated rates are levied upon the number 
of stores or upon their gross volume of business. It 
matters little, however, whether the rate schedule is 
of the bracket or totality type. A bracket schedule, 
of course, consists of a number of levels and charges 
a certain rate for that part of the base falling within 
each level. Only the stores in the given bracket are 
taxed at the given rate. A totality schedule like- 
wise sets up a series of levels but as soon as the 
base reaches a certain level all of the base is taxed 
at the rate applying to that level. The Idaho law 
of 1933 included a totality schedule. At the bar the 
appellant claimed that this made the tax “retroac- 
tive” in effect since by the addition of another store 
the rate of tax on all stores was increased. The 
Court held that the word “retroactive” connoted 
time only. As long as no attempt was made to in- 





2? Valentine v. Great Atlantic and Pacific Tea Co., 299 U. S. 32 
(1936). 


39° Clark v. City of Titusville (supra). 
3t Penney Stores, Inc. v. Mitchell, 59 Fed. (2d) 789 (1932). 
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crease taxes levied in the past, the act could not be 
characterized by the use of that word. Since the 
expansion of a chain is advantageous to all its com- 
ponent parts, a correlative increase of tax upon them 
is not unreasonable.** The Florida totality schedule 
has also been sustained.** These two decisions 
minimize the fact that the North Carolina “pioneer” 
law of 1927 was invalidated for a “retroactivity” of 
this type.** Idaho, Florida, and Louisiana are the 
only states which now have this kind of schedule and 
in all three states it has been upheld. The Supreme 
Court tacitly gave its approval to the totality scale when 
it maintained that the Louisiana law was constitu- 
tional.*® This was the first occasion on which this 
type of scale had appeared before the Supreme Court. 


Tax Burden and the Police Power 


The severity of the burden imposed by these rate 
schedules, as we have noted, has not been a matter 
of judicial concern.*® It has been held that taxation 
is an attribute of sovereignty and essential to gov- 
ernment. Once something has been designated as 
a lawful object of taxation it is for the legislature to 
decide, as a matter of public policy, how heavy the 
burden shall be.** The suggestion has been ad- 
vanced, however, that the point might be reached at 
which the due process of law clause would be in- 
voked. It may be possible, in turn, to make that 
point more remote by reinforcing the tax power 
with the police power of the state. The implications 
of the use of this potent weapon to support chain 
store tax laws has not been thoroughly explored, 
perhaps because the tax power alone has served so 
well to date. In 1937, however, the United States 
Supreme Court combined the two with decisive 
effect.** The state, so the opinion in the Louisiana 
case ran, may regulate a business inimical to the 
public welfare. A threatening local condition, even 
if partially engendered by forces beyond the state 
boundaries, may be remedied by the legislature as a 
matter of public policy. Taxation, moreover, may 
be used as an implement of this police power. ‘“What- 
ever a state may forbid or regulate, it may permit 
upon condition that a fee be paid in return for the 
privilege, and such a fee may be exacted to dis- 
courage the prosecution of a business or to adjust 
competitive or economic inequalities.” ** 

Since most state chain store tax acts have been 
declared revenue measures on their face, they have 
not evoked discussion as to the police power. In 
only one case which comes to hand has the act in- 
volved specified a regulatory purpose.*® The patent 
objective of the Georgia law of 1929 was the dis- 





2 J. C. Penney Co. v. Diefendorf, 32 Pac. (2) 784 (1934). 

33 Lane Drug Stores, Inc. v. Lee (supra). 

% Great Atlantic and Pacific Tea Co. v. Doughton, 196 N. C. 146, 
144 S. E. 701 (1928). 

35 Great Atlantic and Pacific Tea Co. v. Grosjean (supra). 

eP. 397. 

31 Fox Standard Oil Co. of N. J. (supra). 

38 Great Atlantic and Pacific Tea Co. v. Grosjean (supra). 

% Idem, at p. 426. 

# Two earlier State laws attempted to restrict chains by using 
the police power alone. The Pennsylvania effort of 1927 to require 
drug stores to be owned by registered pharmacists was declared 
unconstitutional by the Supreme Court. Liggett Co. v. Baldridge, 
278 U. S. 105 (1928). A Maryland law of the same date forbade 
the operation of chains over five stores in Allegheny County. This 
act was also held unconstitutional. Keystone Stores Inc. v. Huster, 
unreported (1928). 
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couragement of chain stores as a form of monopoly. 
A state court invalidated the statute but the issue 
of regulation was not met.*! The law was thrown 
out because it included a classification deemed arbi- 
trary by the courts. Chains with stores up to the 
number of five were exempted from the levy but 
those of more than that number were subjected to 
a tax on all units. The potentialities of the use of 
the police power to support an unrestricted applica- 
tion of graduated rates of tax, therefore, remain an 
unknown quantity. 


Tax Exemptions 


State chain store tax statutes frequently grant 
exemptions to special classes of stores. In the cases 
studied these grants of immunity have been uni- 
versally upheld. The legal storm has raged most 
fiercely about the question of the status of the filling 
station. Less friction has been engendered by the 
exemption of co6peratives and groups of independ- 
ents.** In general it can be stated that the decision 
of the legislature is accepted by the courts. But 
here again the criterion is “reasonableness” so that 
each case must ostensibly rest upon its own merits. 


The Supreme Court has declared that unless other- 
wise specified the term “store” includes filling sta- 
tions.*® The Court took cognizance of the legislative 
history of the West Virginia act which made ap- 
parent the fact that these units were to come within 
the scope of the tax. On the other hand, the same 
court has accepted a State legislature’s exclusion of 
gas stations.** The Florida exemption was deemed 
reasonable inasmuch as the State already levied both 
a license and a seven cent gallonage tax. This deci- 
sion was referred to with approval by the District 
Courts sitting in cases dealing with South Carolina 
and Idaho legislation.*® To the Supreme Court opin- 
ion, however, was added the qualification that a fill- 
ing station is not generically the same as a mercantile 
establishment. This leaves unsettled the question 
of how lower courts will regard statutes including 
filling stations. The Supreme Court views them as 
“stores.” At least two lower courts have distinguished 
the gas station and the store proper. No sweeping 
statement as to future developments can, therefore, 
be hazarded. The most clearly delineated generaliza- 
tion that can be made is that the courts have so far 
tended to respect the finding of the legislature. The 
injection of the word “reasonable,” however, leads 
one to believe that the outcome of future tests will 
depend on the facts of the given case—whether gas 
stations are otherwise taxed and the burden of such 





4“ F. W. Woolworth Co. v. Harrison, 156 S. E. 904 (1931). 

42In Hurt v. Cooper (supra) the exemption of lumber, building 
materials, oil and gas well supplies, petroleum products, concerns 
paying an occupation tax measured by gross receipts, manufac- 
turers’ distributing points, and dairy products was sustained. 

4 Fox v. Standard Oil Co. of N. J. (supra). Gulf Refining Co. 
v. Fox, 11 Fed. Supp. 425 (1935), affirmed the findings in the 
Standard Oil case and took up the further question as to whether 
the gas stations were so related to the Gulf Refining Co. as to 
come within the application of the act. The Court held that they 
were and that the word ‘‘control’’ as used in the act must be 
given the meaning the legislature intended it to have. This issue 
of control, while it has not figured prominently in the decisions 
to date, might well become increasingly important. 

* Liggett Co. v. Lee (supra). 

* Southern Grocery Stores v. South Carolina Tax Commission, 
55 Fed. (2) 931 (1932). J. C. Penney Co. v. Diefendorf (supra). 
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taxation, whether the record furnishes any clues as 
to legislative intent, and whether state administra- 
tive bodies have advanced an interpretation. 


Special Features 


A number of special features of specific state chain 
store tax laws deserve mention.“ The Idaho law of 
1933, for instance, contained a provision allowing an 
offset against the chain store tax of property taxes 
paid within eight months of filing a license applica- 
tion. The District Court, in the Penney case, held 
that this offset could not be termed an arbitrary 
discrimination since it applied to all property owners. 
The chains, the opinion declared, were free to acquire 
real estate and thus to qualify for the offset privi- 
lege. The court refused to question the tax policy 
of the legislature. If the lawmakers had intended to 
lighten the burden on property, the court would not 
deny their authority to do so. 

A Michigan court has decided that the levying of 
both a chain store tax and a property tax does not 
constitute double taxation.*? The opinion emphasized 
that the chain tax partook of the nature of a license 
or occupational tax based on the privilege of organiz- 
ing for business in a certain manner. Hence, such 
an exaction was clearly distinguished from a tax on 
property. This particular point has usually been 
rather obvious and has not been raised in most cases. 

Two minor variations of the classification theme 
were provided by the legislatures of New Mexico 
and South Carolina. The 1933 New Mexico tax was 
based upon gross sales but only when the goods 
were dispensed in small parcels. The State Supreme 
Court held that the classification was an unreason- 
able and arbitrary one.** The South Carolina act of 
1930 encountered opposition partially because the 
tax was imposed only on stores in incorporated 
municipalities. The court disposed of the challenge 
by recognizing that very few towns were unincor- 
porated and these differed in nature from the cor- 
porate type. The classification was, therefore, 
sustained. 

A final odd case to be noted involved the constitu- 
tionality of the South Dakota law which preceded 
the one now in effect. A state court invalidated the 
act on the grounds that the proper legislative pro- 
cedure had not been pursued.*® The state constitu- 
tion provided that bills of this nature should receive 
a two-thirds vote for enactment. In the instant case 
fewer than the requisite number voted for the measure. 
The bill was, nevertheless, passed, signed by the 
Governor, and enrolled. The court, however, took 
judicial notice of the existent legislative records and 
stamped its disapproval on the law. 


The Judicial Record 


By way of summary it is noteworthy that twenty- 
seven states have had chain store tax laws at one 





46 A consideration of the commerce clause with regard to chain 


store taxes is deemed unnecessary as the courts have usually 


understood that intrastate affairs only are involved. See Great 
Atlantic and Pacific Tea Co. v. Grosjean and Liggett Co. v. Lee 
(supra). 

47C, F. Smith Co. v. Fitzgerald (supra). 

48 Safeway Stores, Inc. v. Vigil, et al., (supra). 

® Barnsdall Refining Corp. v. Welsh, 269 N. W. 853 (1936). 
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time or another.*® Of these the laws of Arizona and 
Maine were repealed. Eight of the remaining twenty- 
five states have passed laws which were subsequently 
completely invalidated.*! | The statutes of Florida 
and Iowa were negatived only in respect to the rates 
based on the volume of business. The tax based on 
the number of stores was upheld in each ifistance. 
Of those states witnessing the complete overthrow 
of their laws, six enacted substitute measures.*? As 
a net result only the two states of New Mexico and 
Vermont were effectively discouraged by adverse 
court rulings on chain store tax laws. In ten states 
full judicial approval has been obtained,** while in 
six there has evidently been no test of the statutes 
before the courts.** 


Conclusion 


During the past decade, at least forty-four laws 
imposing taxes upon chain stores have been enacted 
by twenty-six States.*° In no small measure this 
development has been due to the growing realiza- 
tion that chain stores constitute one phase of “big 
business.” °° The accompanying table illustrates the 
position which the chains have assumed in retail 
distribution. 

Retail Chain Stores and Chain Store Sales Contrasted ” 


with all Other Types in the United States for 1929, 1933 and 
1935." 


(Sales expressed in thousands of dollars) 








Total of all types Chains 





Stores Sales 

Number Number asa asa 
Year of Sales of percent Sales percent 
stores stores. of total of total 








1929... .1,543,158 $49,114,653 148,037 9.6 $9,834,846 20.02 
1933... . 1,526,119 25,037,225 141,676 9.3 6,372,554 25.45 
19358....... 1,683,961 33,161,276 127,482 rs 7,550,186 22.77 





An examination of the statistics presented reveals 
that the number of chain stores has declined con- 
sistently throughout the period surveyed. The total 
of stores of all kinds, on the other hand, decreased 
slightly in 1933 but returned to a new high in 1935. 
The relationship between the two movements is in- 
dicated by the percentage chain stores were of total 
stores. This figure slipped from 9.6 in 1929 to 7.7 
in 1935. The data for sales present a different pic- 
ture. Despite a decline in chain sales from $9,835 
million in 1929 to $6,373 million in 1933, the propor- 


tion of total sales accounted for by the chains ex- . 





* See footnote number 4, page 396. 
here. 

51 Georgia, Kentucky, Maryland, New Mexico, North Carolina, 
South Dakota, Vermont, and Wisconsin. 

*2 Georgia, Kentucky, Maryland, North Carolina, South Dakota, 
Wisconsin. 

53 Alabama, Idaho, Indiana, Louisiana, Michigan, Mississippi, 
North Carolina, South Carolina, Texas and West Virginia. 

54 Colorado, Delaware, Minnesota, Montana, Pennsylvania, and 
Tennessee. 

55 Delaware’s 1917 law is, of course not included. 

36. W. O. Farber in his ‘‘State Taxation of Chain Stores,’’ 12 Tax 
Magazine 10, traces this movement up to 1934. 

*‘t Source: Department of Commerce, Bureau of the Census. 
Census of Distribution, 1935, Retail Distribution, Volume I. 

53 For detailed economic studies of chain stores see the Federal 
Trade Commission reports embodied in Senate Documents 12, 
29-31, 51,82, and 100, 72nd Congress, 1st Session (1932) and Senate 


Documents 84-89, 91, 93-99 and 130, 73rd Congress, 2nd Session 
(1934). 


California is not counted 
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panded from 20.0 to 25.5 per cent. During the 
subsequent biennium the movement was reversed. 
Chain sales rose to $7,550 million, but the proportion 
of chain to total sales diminished to 22.8 percent. 
Sales per chain store, however, grew markedly dur- 
ing this last period of expansion of sales and the 
contraction of the number of stores. The editor of 
Chain Store Age has testified that these trends will 
continue. In round numbers he states that in 1937 
chain stores accounted for 25 percent of retail volume 
although outnumbered ten to one by the independents.” 

It is clear from the forégoing analysis that chain 
stores, though decreasing in number, continue to 
dominate from 20 to 25 percent of the retail market. 
These figures, moreover, are confined to retail mar- 
kets in general. In certain specific lines of business, 
groceries for example, the chain share of the market 
is much greater than 25 percent. ‘That these 
economic trends are causing repercussions in legis- 
lative halls, the record of state chain store tax laws 
passed amply testifies. The cases reviewed above 
indicate that the courts have, in large part, sanc- 
tioned the acts of the legislatures. Yet it has been 
suggested that judicial thought may take different 
channels in the future. The ultimate determinant 
must be the attitude of the public towards the whole 
question of monopoly. 


59 New York Times, March 9, 1938. Further data on the place 
of the chain store in the national economy and the issues raised 
are available in Vol. IV, Tax Policy, No. 8 (June, 1937). 
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Taxation of Capital Gains and Losses 
(Continued from page 392) 

It is unnecessary to point out that the argument 
for highly preferential tax-treatment of capital gains, 
which has been most plausibly and forcefully urged 
and which has carried the widest popular appeal, is 
that the impact of high surtax rates upon capital 
gains freezes the capital market, impedes or pre- 
vents the investment of capital in new enterprises 
where risk is involved and thereby hampers indus- 
trial expansion and fosters unemployment, and 
creates an artificial and unhealthy condition in the 
securities markets by interfering with the free trans- 
fer of securities, thereby aggravating both inflationary 
booms and deflationary collapses in the securities 
markets. By some the capital gains tax seems to 
be regarded as a prime or even the principal cause 
of cyclical depressions. It would easily deserve to 
rank as Public E nemy No. 1 if all the counts of the 
indictment against it are true. 

A saving scepticism—or shall I say sense of humor 

leads one to inquire, however, whether some or 
all of these charges are not greatly exaggerated. 
Many of us are old enough to remember that stock 
market panics and business depressions antedated 
the ratification of the Sixteenth Amendment. All 
of us know that a decade in which the maximum rate 
of tax on capital gains was 12'% per cent, surely 
not a paralyzing tax burden, ended with the most 
catastrophic stock market collapse and the beginning 
of the most devastating economic debacle in our 
history. Yet if memory serves me right, gentlemen 
in this city made speeches during the years of that 
decade warning that the 12% per cent tax burden 
on capital gains was too heavy and was impeding 
the free and normal functioning of the stock market, 
even though the daily transfers were running into 
millions of shares. Although a 12% per cent flat 
rate was denounced as an intoler: ible burden then, 
a 15 per cent flat rate is hailed as one of the best 
guaranties of recovery now. I need not point out, 
of course, that the 12% per cent flat rate gave no 
relief whatever to capital gains realized by taxpayers 
in the lower brackets, nor that during the greater 
part of the period it was in effect the top surtax rate 
on ordinary income of individuals was from 20 to 25 
per cent, whereas the comparable rate today is 75 
per cent. 


Summary of Changes in 
Capital Gains Taxation 


The fact is that, save for a brief period after the 
Sixteenth Amendment became effective, capital 
gains have always enjoyed markedly preferential 
treatment under our law. Until the sharp increase 
in income tax rates which came with the war, the 
capital gains controversy was relatively quiescent. 
After the conclusion of the war, it broke out in full 
fury and Congress was persuaded that the very high 
rates of tax then in effect were obstructing the capital 
markets and the orderly marketing of capital assets. 
War time and speculative profits were tremendous 
and were, in considerable part, fictitious, being the 
product of war inflation. In 1921 the 12% per cent 
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ceiling was put on the capital gains tax, with < 
correlative limitation on capital losses introduced ie 
the 1924 Act, a limitation which was defensible only 
from the point of view of the revenue because of the 
concessions on gains, since the individuals benefiting 
on the gains side were not necessarily those disad- 
vantaged by the limitations on losses. Short-term 
gains and losses, 7. ¢., those realized on transactions 
in assets held for two years or less, were carried in 
full into the ordinary income schedule, on the as- 
sumption that such transactions were in the main 
speculative in character. This system remained sub- 
stantially unaltered until the Revenue Act of 1934, 
save for limited but prophetic additional limitations 
on the deduction of short-term losses on securities 
and partnership capital losses, induced by legislative 
concern over declining revenue and mounting deficits. 
The 1934 Act introduced an entirely new method 
of dealing with capital gains and losses. Save for 
certain arbitrary features with respect to losses, 
probably inevitable in view of the conditions exist- 
ing at the time it was written, it has always seemed 
to me a marked improvement over the prior law. 
It ameliorated the anti-progressive character of the 
earlier law by measurably reducing the advantage 
given to individuals in the higher surtax brackets 
and brought the portion of the capital gain taken 
into account into net income, where it was taxed at 
regular normal and surtax rates. The percentage 
of gain or loss taken into account varied according 
to the length of time the asset had been held, running 
from a maximum of 100 per cent on assets held for 
not more than one year, by rather abrupt drops, to 
a minimum of 30 per cent with respect to assets heli 
for more than 10 years. Deduction of capital losses 
was limited to the amount of the capital gains for 
the taxable year, plus $2,000. These percentage 
brackets represented an effort to adjust the tax bur- 
den in the year of realization roughly to what it 
would have been if taxes had been paid on the ac- 
crued appreciation, year by year, assuming a uniform 
rate of appreciation for each year the asset was held. 
This scheme has remained in effect for four years 
and is the one which is undergoing radical surgery 
at the present time. The principal grounds of attack 
on it have been its limitations on losses, which can 
scarcely be justified, save on grounds of acute reve 
nue necessity, and on the ground that the percentage 
brackets governing the amount of gain or loss taken 
into account impede the free flow of capital, particu- 
larly the transfer of securities, by discouraging sale 
of appreciated securities held for less than 10 years 
and, contrariwise, sale of depreciated securities hel 
for substantially over one year. Thus, ironically 
enough, a feature of the plan conceived in an effort 
to minimize inequitable results of the realization 
criterion, turns out to be an Achilles heel. Yet only 
slight analysis and reflection is necessary to a realiza- 
tion of how substantial, even under this plan, is the 
preference in favor of capital gains as compared with 
other income and how real the advantage which tax- 
payers who are regularly in the high surtax brackets 
enjoy. The realization criterion works inequity in 
these cases only where there is considerable irregu- 
larity in income from year to year. Toa taxpayer 
who is consistently in a very high bracket, it makes 
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little difference in tax result whether a capital gain 
be taxed in toto in one year or in segments over 
several years. Yet under the 1934 Act, if the asset 
sold had been held for over 10 years, the maximum 
effective rate on the actual gain would be 23.7 per 
cent, as compared with a maximum rate of 79 per cent 
on other income and, if held over 5 years, 31.6 per 
cent as compared with 79 per cent. Nevertheless, 
the discrimination as between taxpayers in the low 
and high surtax brackets was much less invidious 
than under prior law. 


One of the most important criticisms levied against 
the present tax treatment of capital gains has been 
that wealthy individuals are discouraged from em- 
barking their capital upon new enterprises. Large- 
scale ventures into new fields cannot commonly look 
to public financing to provide their capital require- 
ments. Most of such ventures require one or more 
men of large means who are willing to take the risks 
involved. What we may term the “enterprise capital” 
provided by such individuals performs a highly use- 
ful economic and social service; and it is precisely 
such individuals who are best fitted to assume the 
necessary risks. But the prospect that much of the 
gains, if any, will go to the tax collector, while the 
losses, if any, will be allowed only in part as a de- 
duction against taxable income, it is contended, 
removes much of the incentive for “enterprise capital.” 


Now the most striking characteristic of our tax 
treatment of capital gains, in conjunction with the 
schedule of individual income tax rates, is that an 
extremely strong inducement is offered to wealthy 
individuals to make their new investments precisely 
in such manner as will cause their returns to take 
the form of capital gains. This may best be made 
clear by concrete examples. 


Assume an individual with other surtax income 
of $200,000 who has $1,000,000 to invest. Under the 
rates prescribed by the 1936 Act, if he can find an 
investment which, over a period of 10 years, will 
return him a capital gain averaging only 5 per cent 
per annum, compounded annually, he would dis- 
cover upon calculation that his net return, after 
taxes, would be equivalent to a 12.8 per cent annual 
yield on an ordinary income-producing investment. 
He would find that over a period of 5 years he would 
need to obtain an annual yield of 11.5 per cent from 
an ordinary income-producing investment to equal 
the net return, after taxes, that he might obtain 
through a capital gain averaging only 5 per cent per 
annum. Even on an investment for only one year 
(one day should be added to each of these periods), 
a 5 per cent capital gain would give him just as large 
a return after taxes as a 7.1 per cent yield in interest, 
dividends, rents or royalties. 

Similarly, a capital gain averaging 10 per cent per 
annum, compounded annually, would give him the 
equivalent, after taxes, of annual yields of fully tax- 
able income of 27.7 per cent, 24.6 per cent and 14.5 
per cent respectively, according as he held the capital 
gain investment for just over ten, five, or one years. 

He would need a capital gain averaging only 1.5 
per cent per annum, compounded annually, over a 
period of ten years, to obtain the same net income, 
after taxes, that he would derive from a 3% per cent 
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Helpful CCH Books 
for Tax Men 


REVENUE LAWS—Wiri 1938 
Act AND EXPLANATION.—A com- 
pilation of federal revenue laws, 
including the Revenue Act of 1938, 
with explandtions of new provi- 
sions, and the effective provisions 
of prior acts and miscellaneous 
statutes as amended. 332 pages. 
Indexed. $2 per copy. 
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RETAIL SALES TAXATION, 
by Neil H. Jacoby.—This compre- 
hensive survey of the retail sales 
taxes throughout the United States 
helpfully clarifies the great mass 
of statistics, statutes, and deci- 
sions developed under this com- 
paratively new but profitable tax. 
Careful consideration is given by 
the author to the effect of such 
taxes upon consumers and retailers, 
with a critical evaluation of their 
importance in state (and municipal) 
fiscal policy. 300 pages. Indexed. 
$3 per copy. 








RULES OF CIVIL PROCE- 
DURE—For tue District Courts 
‘OF THE UNITED States.—The full, 
official text of the important new 
Rules of Procedure for the federal 
district courts, annotated with the 
explanatory comments of the Ad- 
visory Committee. Radical changes 
effected by these new Rules, such 
as abolishing the difference be- 
tween Law and Equity procedure, 
etc., make this book a practical 
necessity for every attorney. 240 
pages. Indexed. $2 per copy. 








All 6 x 9 inches, hard-bound in 
durable fabrikoid 
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bond; and even over a period of only one year and a 
day, a capital gain of 2'4 per cent would equal his 
net yield after taxes from a 3% per cent bond, ete. 
The clear conclusion of these considerations is that 
well-informed wealthy men have possessed a very 
poweriul incentive even under the 1934 Act to take 
a large proportion of their total income in the form 
of capital gains. If there were any marked deterrent 
to new and hazardous investment in the Act, where 
chance of gain does not clearly overbalance chance 
of loss, it must have been due to the limitation on 
losses, a defect which could be removed or amelio- 
rated without completely abandoning the worthwhile 
features of that Act and returning essentially to the 
anti-progressive and discriminatory system of the 
preceding decade. This is substantially true, even 
though a praise-worthy effort is made in the Rev- 
enue Act of 1938 to ameliorate the discrimination in 
the treatment of capital gains of taxpayers whose 
net incomes fall into the lower surtax brackets. 
The contention that the present capital gains tax 
is a dominating factor in the capital market and 
particularly in the stock market is questionable in 
several important particulars. Of course, we all 
know many cases where individuals time their trans- 
actions according to tax considerations or are de- 
terred from sale by prospective tax liabilities. But 
how significant factors are these in determining the 
general state of the market? I have found little 
tendency among economists to regard them as of 
major importance and certainly convincing statistical 
or other evidence is lacking. What material dif- 
ference in the state of the market does it make if A, 
who owns 10,000 shares of U. S. Steel, is deterred 
by tax considerations from selling today if, in the 
event he did sell, he would immediately buy 10,000 
shares of General Motors? What assurance is there 
he would expend any substantial part of his winnings 
for consumption goods or divert his gains to new 
productive investment? Moreover, if A were en- 
couraged by a reduction of capital gains tax to sell 
to B today for a million dollars a block of securities, 
whereby B now has the securities instead of the 
cash, who can be certain that the million dollars is 
more likely to find its way from A’s pocket into 
productive investment creative of employment than 
from B’s? With all respect for those who may with 
sincerity entertain a contrary view, the fact seems 
to me to be that underlying business conditions, the 
relation of purchasing power and effective demand 
to productive capacity, and the speculative temper 
of the times are all factors of greater weight than 
the capital gains tax in determining the state of the 
capital market and of the security exchanges. It 
must also be remembered that by far the larger part 
of the mass of capital assets is relatively insensitive 
to capital gains tax, such as securities held over long 
periods for purposes of control, property used in 
production and distribution, and residence property. 
This is also true of the large volume of short-term 
transactions which are primarily speculative in 
character. I believe also that the organization of a 
successful attack upon the perpetuation of tax-exempt 
securities would have a far more profound and last- 
ing effect in unfreezing capital markets than a return 
to anti-progressive principles of taxation can ever do. 
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Every effort should be made to find a system 
which, while maintaining the sound principle of 
progressive taxation of income without discrimina- 
tion on account of source, will reduce to a minimum 
the inequities inherent in the computation of income 
on an annual basis. This may necessitate far more 
liberal treatment of losses and the development oi 
some practicable method of averaging income over 
a longer period than we have ever attempted. ‘The 
difficulties, however substantial, can scarcely prove 
as refractory as those involved in several plans which 
have been put forward for computing the tax on 
capital gains by various forms of what may be called 
the average accrual method. Equity having been 
done in these respects, the capital gains should be 
taxed at progressive rates without preference. How 
high such rates should go is a matter of policy out- 
side the field of this discussion. A schedule of rates 
which an economist might say was not too high as 
a matter of theory might be higher than the people 
of the country would tolerate under given condi- 
tions as applied to all income, including capital gains, 
or higher than an articulate public opinion would 
compel the political machinery of the nation to give 
effect to without fear or favoritism. If so, I should 
myself prefer to see the situation faced squarely and 
courageously and met by such a general modifica- 
tion of rates as would bring them to a point where 
the overwhelming weight of opinion would compel 
their general and non-discriminatory application. 
Otherwise, a premium is inevitably placed upon 
systematic avoidance, earned income is compelled 
to bear a disproportionate share of the load, and 
violence is done to the basic principle of personal 
income taxation. If rates of tax are graduated so 
high that it is true that their non-discriminatory 
application to capital gains is a major cause of de- 
pression and unemployment, and is a menace to the 
perpetuation of a system of free enterprise, it is 
impossible to see why the application of the same 
rates to wages and salaries, business profits, interest, 
dividends, rents, etc., should have any less dangerous 
or detrimental results. 


New Jersey’s Franchise Tax on 


Foreign Corporations 
(Continued from page 419) 


to encourage industries to move there. Before mov- 
ing, however, corporations which are already organized 
would do well to weigh carefully the various tax 
factors of each state. Many a corporation has found 
after moving from one state to another that instead 
of saving taxes it was now subject to the taxes of 
two states. Judicious planning and comparisons w ill 
go far toward eliminating such costly missteps. 





Facts about Tax 


The railroads pay out in taxes annually an average 
of $1,400 per mile of line. They also contribute more 
than seven million dollars annually to the federal 


government in the way of reduced rates on govern- 
ment traffic because of land grants made seventy 
years ago. 











CURRENT-BOOKS. OF INTEREST 


IN THE FIED 


Federal Death Tax, by John E. Hughes. Callaghan 
and Company, Chicago. pp. 519. Price $10.00. 

Choosing as a subject what is probably the most 
complex of all federal taxes, the author of the pres- 
ent volume has done a good job. Few books have 
been written on the federal estate tax law because 
of the many problems accompanying the task and 
the fact that new court decisions are constantly 
changing what is thought to be the law. 


According to the author’s preface, he has read the 
briefs of all the federal estate tax cases decided by 


the Supreme Court, the briefs of many of the cases . 


decided by the Circuit Courts of Appeals and the 
Board of Tax Appeals, the recommendations of the 
Treasury Department, reports of various congres- 
sional committees, and the debates in Congress con- 
cerning each estate tax law, together with Treasury 
Department rulings and the decisions of the Board 
of Tax Appeals and the courts. It is evident, in 
reading his books, that this is so. The author further 
shows the benefit of his many years experience in 
tax litigation. 

The book is segregated into chapters which are 
logically organized, and although not extremely long 
should serve as a useful starting point for the estate 
tax practitioner. 


In writing this book, the author has not confined 
himself to a discussion of only the actual application 
of the estate tax law but has included chapters on 
subjects which are particularly important because 
of their general application to the entire estate tax 
law. 

Because the application of various provisions of 
the estate tax law to the estates of various decedents 
depends upon the date of death of the decedent, and 
because Congress continually attempts to plug loop 
holes discovered by ingenious lawyers, there is 
always a necessity for determining what provisions 
of the law are applicable to the estate of a particular 
decedent. It is necessary to determine which amend- 
ments and new provisions, enacted after a decedent’s 
death have a retroactive application, and to what 
extent the decedent’s property is includible in his 
gross estate both within the meaning of the taxing 
law and within the constitutional limitations upon 
the taxing power. Hence, the author has found it 
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advisable to include chapters upon the constitutional 
scope of the federal taxing power and upon the rules 
for the construction of tax statutes. These chapters 
present some very important rules and are well- 
developed. 


The chapters following deal with the meat of the 
estate tax laws. Therein the author discusses almost 
every problem which might arise in connection with 
the determination of estate taxes. In each instance 
he refers to all the cases of any importance which 
deal with the particular problem. 


The chapter on valuation of property contains an 
appendix listing hundreds of cases in which particular 
items have been valued. This appendix should be 
particularly useful to the estate tax lawyer con- 
fronted with valuation questions. 

Also included in the book is a chapter on the fed- 
erai gift tax. This is included because of the peculiar 
inter-relationship of estate and gift taxes in the han- 
dling of large estates. 

Possibly some of the points discussed could have 
been slightly enlarged upon, but, as a whole, the 
author covers the subject in a manner which might 
have been expected from his background and indus- 
try. —Charles Edward. 


Investigations for Financing, by David Himmel- 
blau. Reprinted, 1938. The Ronald Press, New 
York. pp. 404. Price $6.00. 

We have never been to a national convention of 
accountants without meeting Dave Himmelblau. 
He is an active practitioner in Chicago and head of 
the department of accounting instruction in North- 
western University. Where he gets the time to 
write a book like this, even though assisted by Harry 
Kerrigan and other members of his faculty, is a 
mystery to us. 

The book is attractively got up in loose leaf 
(3 ring) format, allowing students a chance to insert 
notes and memos as needed. 

The text is really one on advanced auditing. It 
follows the general plan of the Unit Lecture Method, 
being divided into 15 such units, but we do not see . 
how a class could cover it in less than 13 weeks with 
two two-hour sessions per week. However that is 
immaterial; the contents are good. Working pa- 
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pers are well illustrated; a fine bibliography is given 
at the end of each chapter, and solutions to all prob- 
lems are presented. This feature makes the book 
valuable for home study. On the other hand, a table 
of contents, even though good, is no substitute for 
an alphabetical index. The latter is entirely absent, 
which seriously impairs the value for reference pur- 
poses. Little is said about taxation, which is a pity. 
One just cannot make financial investigations these 
days without putting taxes in a primary portion on 
the agenda.—Lewis Gluick. 


Tax Relations among Governmental Units, by 
Roy Blough and others. Tax Policy League, New 
York. pp. 226. Price $2.75. 

In recognition of the complexity and confusion of 
a tax system involving the Federal Government, 48 
state governments and 175,000 local tax levying 
units, the Tax Policy League devoted its 1937 sym- 
posium to the tax relations between these various 
units. A comprehensive survey of the problems 
involved and possible solutions have as a result been 
ably presented by nearly a score of experts in the 
fields of taxation and finance. 

Four main divisions, federal-state tax relations, 
interstate tax relations, federal and state aid and 
state control of local finance, indicate the scope of 
the inquiry. The first two are of wide interest to 
all tax students as synopses of current thought on 
commonly recognized problems, while the latter are 
of interest primarily to students of government. 

The topic of federal-state tax relations includes 
addresses on approaches to the solution of federal- 
state tax conflicts, the influence of federal-state tax 
coérdination on federal fiscal policies, the solution 
of federal-state tax conflicts from the state point of 
view, and reciprocal immunity of federal and state 
instrumentalities. The last is a particularly inter- 
esting résumé of the numerous cases involving in- 
strumentalities, obligations and employees of the 
respective governments, clearly demonstrating the 
inconsistency and indefensibility of the principle and 
the lack of actual reciprocity. 

The division on interstate tax relations includes 
two papers on interstate cooperation, one on exam- 
ples of interstate administrative codperation and one 
on interstate reciprocity in connection with corporate 
and personal income taxation. On administrative 
cooperation it is brought out that while little infor- 
mation is available, more widespread and effective 
collaboration exists than is commonly suspected. 
To illustrate, gasoline and tobacco tax administra- 
tion is reviewed and the well-established practices 
summarized. The chapter on corporate and personal 
income taxation, discussing jurisdiction, the tendency 
to like treatment of domestic and foreign corpora- 
tions, lack of uniformity in allocation and appor- 
tionment rules and the distinctions between 
reciprocity and retaliation, obviously touches one of 
the widest and most difficult fields in state income 
taxation. 


In connection with federal and state aid, subven- 
tions and tax sharing are distinguished, their respec- 
tive fields delineated and the basis of tax sharing 
discussed. State control of local finance covers con- 
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trol over local levies, local financing and debt limi- 
tations and reorganization of governmental units. 

After allowance is made for the incongruities in 
style occasioned by the publication of formal ad- 
dresses, the book remains a highly valuable review 
of these current problems. Clearly it is of value 
to every student of these topics, and also to every 
practitioner who may wish to look beyond his own 
immediate problems.—/James L. Watson. 


Taxation in Massachusetts. Compiled and edited 
by Phillip Nichols. Financial Publishing Co., Bos- 
ton. pp. 953. Price $12.00. 

This is the Third Edition of this work, the First 
Edition having been published in 1913 and the Sec- 
ond Edition in 1922. The original work traced all 
statutes back to their original enactments and their 
growth and development were explained and brought 
down to date with amendments and interpretations 
until the final form and meaning were reached. The 
process has been continued in the years that have 
elapsed since 1913. The occasion for the enactment 
of later statutes and the amendments and decisions 
which have affected the statutes then in force have 
been explained. 


The work is divided into two parts: Tart I, deal- 
ing with the Principles of the Law of Taxation and 
Part II, setting forth Commentaries on the Massa- 
chusetts General Laws Relating to Taxation. 


In Part I, the author sets forth a complete discus- 
sion of the elemental principles of taxation generally, 
showing the nature and characteristics of taxation 
and the express limitations of the Federal Constitu- 
tion thereon. The taxation of interstate and foreign 
commerce, and of property employed therein and 
the taxing of property and instrumentalities of the 
United States are treated. The effect of the due 
process and equal protection clauses of the Federal 
Constitution in their application to taxation are illus- 
trated. A chapter is devoted to territorial jurisdic- 
tion and the question of situs and domicile for 
purposes of taxation. This part of the work is 
recommended for its thorough treatment of the sub- 
ject generally. For the general practitioner, the 
work, by its analysis of the principles involved, its 
editorial discussions and explanations, logically pre- 
sented, forms a basic ground work for the entry into 
tax practice. 

Part II of the work deals with Commentaries on 
the Massachusetts General Laws Relating to Tax- 
ation. In this portion, the author reproduces ver- 
batim texts of the laws arranged by chapter numbers 
as they appear in the Massachusetts General Laws 
and at the end of each section gives helpful editorial 
comment, explaining the purposes and operation of 
each provision, giving the background and relation- 
ship to other provisions. Where the comment is 
based upon an interpretative decision, footnote ref- 
erences are made. Ample use of footnotes is made 
in addition to the helpful editorial comments. Other 
helpful features include a case table of over 2700 
cases covered in the complete volume and a general 
topical index. 

The author recognizes the limitations of a bound 
book on tax law in that rapidly changing field by 
including as addenda a list of cases decided and stat- 
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utes enacted after the delivery of the manuscript to 
the printer. There are approximately 70 items! 
The work will be kept up to date by means of annual 
pocket supplements to be furnished at a nominal 
cost. 


Mr. Nichols has dealt with the subject both from 
an academic and practical point of view and has 
brought about a clearer understanding and compre- 
hension of the underlying principles of Massachusetts 
taxes.—Honore J. Perry. 


Proceedings of the 1937 Conference of National 
Tax Administrators. Federation of Tax Administra- 
tors, Chicago. pp. 78. Price $2.50. 


Organization and Operation of Local Taxpayers’ 
Associations. Federation of Taxpayers’ Associations, 
Inc., Boston. pp. 24. 


Concentration of State Tax Administration. [Pre- 
liminary Report. Research Department, Kansas 
Legislative Council, Topeka. pp. 20. 


The Revenue Act of 1938—Some 
Interpretative Problems 
(Continued from page 388) 


appears to be on the surface), is not clear, especially 
since there has been considerable agitation to elim- 
inate the distinction between suits against the col- 
lector and suits against the United States. It is 
noteworthy that in Sec. 820(a)(1)(B) which, in re- 
spect to the point here involved, is the analogue of 
Sec. 407, instead of such constriction, the wording 
is “a judgment * * * by any court of competent 
jurisdiction.” The differentiation seems to empha- 
size that when Sec. 407 refers to suits in which the 
United States is a party, it means just that, and only 
that. Perhaps “ours not to reason why, ours but to 
do and die!” 


Mitigation of Effect of 
Statute of Limitations 


For many years there has been a just uneasiness 
over the large number of cases where double deduc- 
tions are obtained or income taxed twice, and where 
the statute of limitations precludes correction. 
Sec. 820 is a stalwart attempt to make all right in 
the world. But, as is inevitable in an ambitious un- 
dertaking, especially at the outset, bothersome ques- 
tions arise. As a matter of law, can a year long 
closed by the running of the statute of limitations, 
or by a Sec. 606 agreement, or court decision, etc., 
be reopened without consent of both parties? If the 
answer be in the negative, then Sec. 820 immediately 
comes to naught. We shall proceed, however, on 
the basis that the dead can be revivified by ex parte 
statutory process, and listen to further problems. 


Does the disallowance of a deduction in the cur- 
rent year, of an item that has been improperly dis- 
allowed, or should have been allowed, in a prior or 
barred year occasion corrective adjustment? The 
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law overtly treats of double allowances, but not 
double disallowances. (Disallowances are referred 
to in Sec. 820(b) (4), but only with respect to the 
special deductions of estates and trusts.) And yet, 
if double disallowances are not within the statutory 
embrace, does not the law fail to “de-inequitize” per- 
haps the most heartrending of inequities (and iniqui- 
ties)—the footballing of deductions for bad debts 
and worthless securities ? 

The adjustment in the earlier year is supposed to 
be confined purely to correction for the particular 
item of inconsistency, and nothing else. However, 
the reverberations of an adjustment in any particular 
item may compel far greater sweep. For example, 
deductions like charitable contributions, percentage 
depletion, or credits for foreign taxes, etc., depend, 
in certain respects, on the amount of income. Would 
an adjustment for interest require at the same time 
a readjustment of the contribution and depletion 
deductions and foreign tax credit? If so—and that it 
is so is expressly declared in the Conference Com- 
mittee report, page 57—then are we meeting the 
statutory prescription about keeping within the four 
walls of the particular item alone? Let us carry the 
principle a little further. An income adjustment 
affects the capital stock tax valuation, which, in 
turn, affects the excess-profits tax. Do all of these 
recomputations have to be made? A change in de- 
preciation rate or base in a current year may affect 
all prior years. Does that require a complete rehash 
down the line for all years back to 1932—the ter- 
minal year of retrospection under the statute? 
These are but a few of the myriad of possibilities 
that may be touched off by the section. May it not 
well result that the very inequities headed for cor- 
rection by the statute, may provoke interminable 
calculations that, in their wake, beget brand new 
inequities that are aloof from statutory grasp, and 
inflict insomnia upon the statute of repose? 

Then again, settlements of cases are now fre- 
quently made in lump sum amount or without indi- 
cating the precise basis of the settlements. Is this 
not dangerous in the future, where the settlements 
involve items inconsistently treated in prior years? 
On the other hand, if lump sum settlements are im- 
peded, will that not obstruct the flow and number of 
settlements, or in other words add strife where peace 
is intended, or would otherwise be obtained ? 

* 

Were these the only wrinkles calling for the inter- 
pretative iron, we could well bestow high honors to 
Congress for the approach to statutory perfection. 
Forsooth, the foregoing are but random, shallow, and 
meager samplings of the rocky road ahead. While 
Congress is enjoying the grouse and salmon season, 
uneasy will lie the head that wears the 1938 tax- 
administrative and interpretative crown. 


Taxes on Food 


Out of every dollar the average American family 
spends, 33 cents goes for food. Six cents of this 
portion is taken by hidden taxes, according to a 
recent survey. <A loaf of bread carries 53 taxes, 
a quart of milk is taxed 57 times, and one-sixth of 
the cost of a cup of tea represents taxes. 
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Business Taxation in the Southern States 


(Continued from page 406) 

pressing shops are taxed a fixed amount for each 
place of business: 

Dry cleaning 
If population is : 
3,500 or less el aah $5 
More than 3,500 PT eT Cee 25 
Laundries and dyeing establishments 
Where the number of persons employed is 


Per Year™ 


Per Year™ 


10 or more ; $100 

5 but not more than 10 ' 50 
Not more than 5 ; 25 
Pressing clubs Per Year is 
For each place of business $5 


Dealers in adding, calculating, and ice machines 
are taxed on the basis of population—dealers in 
cash registers are taxed a fixed amount for each 
place of business, while dealers in weighing ma- 
chines are taxed a fixed amount without regard for 
individual circumstances: 

Machines: adding, calculating, or domestic ice mia- 
chines Per Year™ 

Retailing for more than $10, in counties with 

population of 
20,000 or less ———— 


Over 20 ,000 to 50 000. . asia tolaciid cisacsarangene 50 
Over 50,0 Re ers reenter ee 100 
Machines: cash registers Per Year ® 
Manufacturers and dealers in 
For each place of business in this state. .. ns « lOO 
Machines: weighing Per Year ” 
Each manufacturer, wholesale or retail dealer, or 
mianutacturer Ss awent ... .... cece ees -< 


Not only are these systems characterized through- 
out by inconsistencies of bases and amounts of taxes, 
but they are accentuated by the selectiveness of the 
tax. In the same way that the property tax, until 
an attempt was made to make it general and unti- 
form, was selective and assessed in fixed amounts 
upon various items, so is the present day occupation 
tax. It appears to be passing through a stage of 
development comparable to that of the property tax 
before it became general, with an attempt at uni- 
formity. Certain occupations are selected and taxed 
in specific amounts leaving others untaxed. The 
Brookings survey of the Alabama tax system calls 
attention to the fact that “Plumbers, for example, 
one of the building trades are enumerated, but 
carpenters, masons, plasterers, and other building 
tradesmen are exempted. Photographers are taxable, 
but gift shops are not enumerated.” *' With refer- 
ence to the problem of selection in Georgia, Pro- 
fessor Lutz says, 


“The specific enumeration of activities subject to the tax 
naturally limits the application of the tax. The list of 
enumerated activities taxed will be examined in vain by 
the uninitiated to discover the clue or key to selection.” ” 
It is unnecessary to review the similar inconsisten- 
cies and confusion in other states. They are there, 
however, and of much the same character and pro- 





® Tbid., Sec. 993-218. 8&8 Tbid., Sec. 993-239. 

% Tbid., Sec. 993-231. ® Tbid., Sec. 993-236. 

® Ibid., Sec. 993-260. % Ibid., Sec. 993-237. 

™ Brookings Institute, Taxation of the State Government of 
Alabama, 1932, p. 331. 


* Lutz, H. L., The Revenue System of Georgia, 1930, p. 51. 
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portion as in Alabama and Georgia. Their presence 
has subjected the business tax systems of the South- 
ern States to much criticism by tax students. The 
Mississippi system was denounced by the Committee 
on Taxation and Revenue for that state in 1916-1918 
as “vicious in the extreme,” and that “the only 
excuse for its existence is that it affords a ready 
means of collecting revenue. We recommend 
that the system be not extended and that the present 
privilege taxes be repealed just as rapidly as con- 
ditions will admit.” ** The State Tax Committee of 
Tennessee in 1930 wrote as follows: 

“We recommend the abolition of the present system of 
privilege and license taxes upon merchants, As a revenu 
measure, this is a poorly devised makeshift, without rela- 
tionship to the wealth or income of the taxpayer. It is 
the most unjust of the types of taxation now relied upon 
for state support. One cannot fail to be impressed with 
the unsatisfactory nature of the whole structure of license 
and privilege taxes. Such a system inevitably violates 
sound principles of proportioning tax burden to the wealth 
and income of, and the service rendered by, the govern- 
ment to persons paying imposts so haphazardly imposed. 
Tennessee should abolish these license and privilege taxes, 
except in so far as their retention is considered desirable 
for regulatory or repressive purposes.” “ 

Orville A. Park, of the Georgia Legislature, in 
addressing the National Tax Association, said of 
the Georgia system: 


“There seems to be no justification for the present sys 
tem, with its gross and almost fantastic inequalities. Nor 
is there any reason in taxing one class of small dealers 
when others are exempt. The present system is interest- 
ing as an unusual and curious method of business taxation. 
It has little to commend it.” 


III 


Undoubtedly the business-license tax systems in 
the Southern States are by no means all that could 
be desired of a well-ordered system of business 
taxation in a well-planned tax system. In fact, as 
they now stand, they probably have outlived their 
day of greatest usefulness—and if they do represent 
the final stage in their part of the evolution of the 
state revenue systems, they probably should be dis- 
carded and room made for taxation devised and 
adapted to modern conditions. Nevertheless, such 
action should not be taken without recognizing the 
contributions they may make in future tax development. 

The business-occupation tax has not constituted 
a major source of public revenue for the states, 
although at times, especially when other sources 
have contracted, its relative importance has appeare:| 
correspondingly large. For example, in 1880, Mis 
Sissippi collected in business license taxes, other 
than liquor, $321,460, or more than three-fourths o/ 
the amount collected in property taxes for that year; 
in 1880, Tennessee collected $189,957 in business 
license taxes other than liquor, or more than one- 
third of the amount collected in property taxes; and 
Louisiana collected $249,759, or more than one- 
fourth of the amount collected in property taxes in 
the same year.** On account of the inflexible char- 
acter of business taxes levied in fixed amounts, how- 
ever, its productivity does not expand or contract 





73 House Journal, 1918, p. 247. 

™ Tennessee State Tax Committee, Report, 1930. 

% Proceedings, N. T. A., 1931, p. 33. 

% Wealth, Debt, and Taxation, 1890, Pt. 2, p. 452, Table 9. 
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with the volume of business, as does the gross or 
the net earnings tax on business, or the income tax 
or even the ad valorem tax on land. Consequently 
when property values were restored in the latter 
part of the last century and the first quarter of the 
present, with a consequent increase in property tax 
returns, and with the introduction of corporation 
taxes, automobile taxes, gasoline and other new 
kinds of taxes, the returns from ordinary business 
taxation, while they have generally increased in 
absolute amounts, have continually decreased in 
relative importance. Although figures on the yield 
of the business license tax as distinguished from 
other taxes do not appear in sufficient quantity to 
show accurately the trends of its changing impor- 
tance in recent years, such a classification was in- 
cluded in the Financial Statistics of States for the 
five-year period ending in 1919. The relatively low 
yield in that year was as follows: ™ 

Percentage of 


business license 
tax to total tax 


State receipts 
, A ee eer e a eee eer 19.10% 
i a ES Ore rare tment mene meters! 18.20 “ 
USS sh 2 es eee ae ee enna a rye 13.160“ 
I is gnc eis Seen fa erates taal 8.57 “ 
oS a ree nearer ek ee es pee 8.29 “ 
ROUCIRRE RANK coe i cries Hn nn okie a 7.98 “ 
oe OS Sn ee ee 75° 
PINE cess eee eee reat PO aah eto 6.56 “ 
I 8 owen ks elas ee ao eeeeae 4.85 “ 


Though this tax has not constituted a major 
source of revenue, and does not readily respond to 
changing needs for state income as certain other 
taxes do, its relatively inflexible character makes its 
yield more constant, and governments have been 
able to rely on it when other sources have failed. 
It has, furthermore, provided a sort of safety valve 
through which the legislatures could reach other 
taxable businesses when they were prevented by 
rate limitations from increasing property taxation. 

The development of the southern business tax 
systems has undoubtedly contributed much toward 
crystallizing the conviction that business enterprise 
is a proper subject for taxation. In the Southern 
States, the taxation of business is taken for granted, 
and the question as to whether business enterprise 
constitutes a proper source of public revenue does 
not arise there as in other states where only corpo- 
rations are taxed, and where even that development 
is relatively recent. The public conscience in those 
states would much more readily accept a general 
tax based on the actual earnings of businesses, in- 
corporated and unincorporated alike, than in states 
that have not been accustomed to unincorporated 
business taxation. 

The method of administering business taxes in 
the Southern States has popularized the policy of 
tax collection by the licensing process. Before any 
business subject to such taxation is permitted to 
operate, it is required to take out a license, the 
granting of which is conditioned upon the payment 
of the tax. To conduct a business for which a license 
is required, without the tax having first been paid, 
and the license procured, is unlawful and subjects 
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‘BUSINESS TAXATION IN THE SOUTHERN STATES 





435 





the offender to criminal prosecution. In its early 
history, the license requirement was usually applied 
only to businesses subject to police regulation such 
as those which concerned the health, safety or morals 
ot the community, as saloons, billiard halls, hawkers, 
and peddlers and occupations of similar character. 
The purpose was to aid in the restriction or control 
of questionable activities. With the expansion of 
taxation designed for revenue to business, however, 
the legislatures extended the practice for requiring 
licenses from the field of questionable businesses to 
that of businesses, the social value of which was not 
questionable. Criminal prosecution was apparently 
a more effective method of enforcing payment than 
reliance on the usual procedure of collecting taxes 
by suit. The charge was less subject to controversy 
and the question of satisfying the judgment was 
obviated. Consequently, practically all of the ordi- 
nary business taxes are collected by the licensing 
process, which accounts for the common reference 
to these systems as “license tax systems.” Largely 
under the influence of this development the licensing 
practice was spread to the administration of other 
kinds of taxes in states in various parts of the coun- 
try, as the gross earnings taxes in New Mexico, and 
the sales tax in Illinois, for example. Since a license 
tax may refer to a variety of different kinds of taxes, 
and since it does not assume any particular form of 
rate or base, the fact that a particular tax is a license 
tax is of no economic significance. The essence of 
a license tax is that its payment is a condition prece- 
dent to the conduct of a business. As license tax 
systems, therefore, the chief contributions that they 
offer is in the field of tax administration. 

The business tax development in the South offers 
a case in evidence of the existence of a “principle 
of equality” in tax development.** Viewed objec- 
tively, at any particular time, tax systems present a 
picture of confusion and disorganization. Not only 
do these particular business license tax systems 
appear confused and disordered but any objective 
examination of the federal and all of the state tax 
systems as well, when considered in their totalities, 
offer little evidence of organizing principles or com- 
mon causal factors. In economics, the forces of 
competition are recognized, and this recognition 
provides a starting base for understanding and 
interpreting economic phenomena. An appreciation 
of the existence of, and an understanding of the 
nature of competitive forces provides the economist 
with an instrument, through the use of which he 
can dissect economic problems that would otherwise 
be no less impenetrable or chaotic than tax problems. 
In much the same manner that the forces of competi- 
tion, though unplanned and unorganized, tend to pro- 
duce economic equilibrium, so do the forces of equality 
tend to produce equality in tax burden. Each of these 
types or groups of forces grows out of the efforts of 
man to make the best of his situations. In the same 
sense that traders attempt to maximize their advantages 
in driving bargains, so taxpayers attempt to throw 
as much as possible of the tax burden from their 
shoulders to the shoulders of others. Every tax- 





™% See also my article on ‘‘The Place of Business Taxation in 
the Revenue Systems of the States,’’ The Tax Magazine, (Com- 
merce Clearing House), April, 1937, 
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payer demands that every other person not paying, 
though having taxpaying capacity, should be re- 
quired “ge pay at least his just share, and frequently 
more if possible. The result is a tossing of burden 
back sal forth from one group to another with the 
public acting as a sort of umpire. Although, in 
practice, neither of the ultimate results, perfect 
equilibrium in economics nor equal distribution of 
burden in taxation, may actually be achieved, the 
failure to realize such an ideal product, however, 
does not disprove the presence of basic forces that 
would produce that result were it not for the pres- 
ence of restraining factors. In the sense that the 
forces of competition are impeded by elements of 
control, immobility, et cetera, so are the forces for 
equality in tax burden often diverted by such con- 
siderations as political, social, or economic expedi- 
ency, unequal political strength, inadequate knowledge, 
public inertia, and other factors. But that there are 
forces in tax evolution that tend toward equality in 
burden is amply attested by historical fact. 

With the possible exception of the business tax 
development in the Southern States, the evolution 
of the Prussian income tax probably illustrates more 
completely than that of any other tax the operation 
of these equalizing forces. It is the case of a poll 
tax that evolved by gradual process, under the 
relentless protest against inequality, and a sheer 
inability of low income groups to respond to 
heavier demands, into a modern progressive income 
tax based on the principle of ability to pay. 

The Prussian income tax originated in 1811 as a 
poll tax, in the amount of one-half thaler per year, 
collected from all persons over twelve years of age 
without regard to differences in wealth or social 
station. In 1820, under pressure for increased reve- 
nues, and the realization that many persons could 
not pay higher taxes than they were then paying, 
the poll tax was graduated into four rates, each of 
which was assessed to one of four corresponding 
social classes. In the country, the four classes were 
the large landowners, the small farmers, the peasants 
and the agricultural laborers. In the towns, the cor- 
responding classes were the large capitalists, the 
higher middle class, the small tradesmen and the 
day laborers. In each group, the lowest class con- 
tinued to pay the original amount of one-half thaler 
per vear. In 1822, each of the above classes was 
divided into three sub-classes. This made twelve 
rates in all, corresponding to twelve classes in city 
and country. The lowest continued to pay one-half 
thaler and the highest paid twelve thalers. A further 
development took place in 1851, when a tax was 
assessed throughout the kingdom on all incomes of 
more than 1,000 thalers. The payers of this tax were 
divided into thirty classes. In the lowest, the annual 
rate was 30 thalers, in the highest, 7,200 thalers. 
The rates were graded with the intention of collect- 
ing 3 per cent of the minimum income in each class. 

Further refinement was made in 1873 when the 
taxable minimum was set at 420 marks, which ex- 
cluded all those of the lowest class, (those who had 
been paying one-half thaler). Of those with incomes 
in excess of 1,000 thalers, or 3,000 marks, the rates 
were as before, equivalent to 3 per cent of the mini- 
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mum income for each class. Incomes up to 700,000 
marks were rated in forty classes and beyond that 
point the tax was increased 1,800 marks for every 
60,000 marks increase of income. Although this tax 
was subjected to further refinements from time to 
time since 1873, it had, by that time, definitely taken 
the form of a personal income tax based on relative 
capacity to pay. 

In whatever field of tax development one investi- 
gates, the same kind of equalizing forces appears to 
operate that were found in the development of the 
Prussian income tax. They existed in the evolution 
of the property tax, which in the early days of this 
country, was assessed on only selected or specific 
items of property, and then usually in a amounts, 
as for example, “each cow, 50 cents,” “per bale 
of cotton, $1,” no respect being ok ™ relative 
values. The lists of selected items of property were 
gradually lengthened until the laws required not 
only that all property be taxed, but that the tax 
should be in a uniform rate. Still operating under 
the pressure for equality, the general property tax 
was extended to corporations, and persistent at- 
tempts have been made to include within it intangi- 
ble, as well as tangible, property. And now, under 
realization that the assessment of intangibles is gen- 
erally a duplication of assessments made on tangi- 
bles, these same forces of equality are producing a 
reduction of rates or even a complete repeal of in- 
tangible property assessments in many states. It 
was in response to this equalization force that much 
of the property tax administrative machinery has 
been set up within the states. 


With the realization that the property tax did not 
reach equally all taxpaying power came the taxation 
of business. It was this element of inequality that 
caused the colonial governments to attempt to ex- 
tend the base of their tax systems to business, in 
the form of so-called “faculty” taxes. In the two 
courses of business tax development in the nine- 
teenth century, the corporation tax and the ordinary 
business license tax, (reviewed above), the same 
kind of equalizing forces are discernible. With re- 
spect to corporation taxes, in the beginning only a 
few types of business were taxed, as banks, insurance 
companies, then railroads, then telegraph, telephone 
and express companies. To these were later added 
other public service corporations. Then came the 
general corporation tax, and the organization and 
entrance taxes in many states to apply to all corpo- 
rations. At the present time apparently every state 
taxes every corporation for profit operated within 
their respective jurisdictions. With the growing 
realization that the supposed value of the corporate 
privilege upon which has been justified a heavier 
tax burden for corporations than is assessed to un- 
incorporated business is an economic fallacy, there 
is a correspondingly growing protest against the 
distinction between corporations and unincorporated 
businesses for purposes of taxation. This protest has 
been repeatedly voiced by not only representatives 
of incorporated business, but by tax students as well. 
including tax economists, the National Tax Associ- 
ation, and some of the more progressive state tax 
commissions. In short, the whole modern history of 
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tax development, in whatever phase it is considered, 
indicates the persistence of these equalizing forces. 


Although, when viewed objectively, the large 
amount of inequality, confusion and inconsistency 
that permeates modern tax systems does not offer 
eloquent testimony in support of the equalizing 
principle here advanced, the fact that these con- 
ditions do exist cannot be taken as evidence that 
such forces are non-operative any more than that 
the large amount of control and disequilibrium in 
the economic system disproves the long run effects 
of competition. Every economist knows that when 
faced with immobility or other unfavorable factors, 
competition may produce, instead of equilibrium, 
monopoly and disequilibrium. The forces of compe- 
tition do not die because they strike obstructions. 
Neither do the forces of tax development die when 
confronted with problems of expediency or other 
difficulties across the path of progress. The way is 
usually not clear and counsel is frequently contra- 
dictory. The process, therefore, often assumes a 
confused and groping character,—and the system 


produced can be no less complicated or unintelligi- 
ble. 


‘aith in equality as a prime factor in tax develop- 
ment was attested by Professor T. S. Adams, when 
discussing the problems of the federal income tax. 
He declared that 


“The insistence upon equity at the expense (if necessary) 
of simplicity . are enduring forces which cannot be 
ignored,” 


and emphasized 


“the supreme necessity of subordinating administrative 
logic and personal predilections to the great political and 
social forces which control the evolution of tax systems. 
These forces must be accepted as facts. The historical 
fact is that modern states prefer equity and complexity 
to simplicity and inequality. The cry for equality and 
justice is louder and more unanswerable than the demand 
for certainty and convenience. ... Replace the complexities 
of the income tax with the simplicities of the sales tax 
tomorrow, and within ten years the income tax would 
be back. In the light of financial history ‘simplicity’ is 


a lesser god.” ® 


Although the essence of equality has never been 
definitely conceived in the public mind, there never- 
theless does exist in it a rough sense of justice and 
equality, and the complicated and inequitable sys- 
tems of business taxation in the South today are 
undoubtedly products of a somewhat confused and 
groping quest for that ideal. Students of taxation 
have too often been content to justify and rationalize 
the blind efforts of legislatures to enact into tax 
law this unmistakable social mandate. One of the 
challenging problems for students of taxation in the 
future will be to unfold to the taxing authorities 
principles through which, while providing for revenue 
requirements, simplicity and intelligence may be 
introduced into fiscal systems, so that not only may 
administration be facilitated, but that the ways of 
equality and justice may be less darkened. 


™% Adams, T. S., ‘‘Federal Income Taxation,’’ Quarterly Journal 
of Economics, August, 1921, p. 554. 
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Rulings of the Bureau of 
Internal Revenue 
(Continued from page 420) 


must be paid to the Federal Government, Assuming that 
as to the particular employment there is a state unemploy- 
ment compensation law, it may properly be said that some 
portion up to 90 per cent of the liability under section 901 
is canceled immediately upon its arising by the offsetting 
credit to which the taxpayer becomes entitled under section 
902 except for the fact that the credit is to be allowed to 
the taxpayer “only for contributions made under the laws 
of states certified for the taxable year as provided in sec- 
tion 903.” 

Section 903 (b), Title IX,’ of the Social Security Act pro- 
vides: 

(b) On December 31 in each taxable year the Board shall certify 
to the Secretary of the Treasury each state whose law it has 
previously approved, except that it shall not certify any state 
which, after reasonable notice and opportunity for hearing to the 
state agency, the Board finds has changed its law so that it no 
longer contains the provisions specified in subsection (a) or has 
with respect to such taxable year failed to comply substantially 
with any such provision. [Italics supplied. ] 

Section 903 (a) sets forth certain standards with which 
a state law (as written and as administered) must comply 
in order to secure the approval of the Social Security Board 
and be certified on December 31 of each calendar (taxable) 
year. It can not, therefore, be known prior to December 
31 in each calendar year whether the particular state law is 
certified for that year and, as the calendar year is the 
taxable year, it can not be known until the last day of the 
taxable year whether the taxpayer is entitled to the credit 
provisions of section 902, Even though it is necessary for 
the taxpayer to make some provision in its accounting dur- 
ing the course of the calendar year against the possible in- 
cidence of an actual cash liability for this 90 per cent 
portion of the tax computed under section 901, it is clearly 
a contingent provision. Inasmuch as there is a distinct 
likelihood that 90 per cent of the tax calculated under sec- 
tion 901 will not be paid, i. e., that it will not survive as a 
liability which must be paid to the Federal Government, 
that much of the tax imposed by that section must be clas- 
sified as a liability contingent upon a specified event, name- 
ly, whether the state law is in fact certified by the Social 
Security Board on December 31 of the taxable year. Only 
in the event the state law is not certified will the entire 
amount of the liability calculated under section 901 consti- 
tute a definite and fixed liability to the Federal Govern- 
ment, and any definite accrual of the amount of the liability 
in excess of 10 per cent must be postponed until December 
31.—G. C. M. 19692, 1938-21-9352 (p. 4). 


Internal Revenue Taxes—Smuggled Liquor.—Pursuant to 
section 5 of the Liquor Enforcement Act of 1936 (U.S. C., 
Sup. III, Title 27, section 225) there are hereby imposed 
upon the collectors of internal revenue the right, privilege, 
power and duty now imposed upon collectors of customs 
by section 600 (a) (5) of the Revenue Act of 1918, as 
amended (U. S. C., Title 26, section 1150 (f)), of collecting 
and depositing internal revenue taxes accruing on distilled 
spirits smuggled or clandestinely introduced into the 
United States —T. D. 4804, 1938-22-9368 (p. 21). 

Methods of Accounting.—Amounts received by the M 
Publishing Co. within the taxable year for subscription 
service to be rendered in a succeeding year or years, there 
being no restriction as to disposition, use, or enjoyment 
of such amounts, constitute income for the year in which 
received regardless of the fact that the taxpaver’s books 
of account are kept on the accrual basis.—G. C. M. 20021, 
1938-21-9353 (p. 6). 

Personal Holding Company.—Where the taxpayer has 
made a binding election under the option granted by article 
23 (m)-16, Regulations 94, and corresponding provisions of 
prior regulations to deduct intangible drilling and develop- 
ment costs from gross income as an expense rather than 
charge them to capital account, the taxpayer ‘is entitled to 
treat such costs as allowable deductions under section 23 
(a) of the Revenue Act of 1936 in applying the provisions 
of section 353 (h), incorporated in Title IA of the Revenue 
Act of 1936 by section 1 of the Revenue Act of 1937.—I. T. 
3196, 1928-23-9375 (p. 8). 























































































































































































































































































































































































































Annuity—Taxability to Recipient—Beneficiary.—Peti- 
tioner’s father-in-law in his will created a testamentary 
trust, and directed the trustee in article seventh thereof to 
“pay out (of) the revenues of the trust estate and out of 
the principal, should it be necessary to trench upon the 
latter as authorized in Article 6th hereof” $30,000 per an- 
num to petitioner, Similar bequests except as to amounts 
were made to other beneficiaries. The same article of the 
will provided that in case the revenues of the trust estate 
should not be sufficient to meet the charges imposed 
thereon, ‘“‘the several beneficiaries shall suffer a diminution 
and loss of their several allowances * * *.” During the 
taxable year 1932 the revenues were sufficient and petitioner 
was paid $30,000 by the trustee. It is held that the annuity 
was not payable in all events. Under the language of the 
will the trustee was only authorized within its discretion 
to invade the principal, and under section 162 (b), Revenue 
Act of 1932, the amount paid to petitioner should be in- 
cluded in computing her net income. The amount of 
$30,000 having been paid out of taxable and tax-exempt 
income, the Board applies the same percentage of taxa- 
bility to the amount received as it did in the case of an- 
other beneficiary of the same trust (Rathborne, 37 BTA 607). 
—Mrs. Georgie W. Rathborne v. Commissioner, Decision 


10,040 [CCH]; Docket 83106. 37 BTA —, No. 139. 


Cavital Assets—Employees’ Trust Shares—Two-year 
Hold’ng Period under 1928 Act.—Petitioner was a mem- 
ber of an “employees’ trust” of the character described in 
section 165 of the Revenue Act of 1928. In June, 1930, he 
made a cash investment in the trust and in September, 1931, 
the trust was terminated and the trustee distributed to him 
a small amount in cash and certain shares of stock in the 
employer corporation. He sold a part of the shares so 
received at a date more than two years after his investment 
in the trust, but less than two years after the shares were 
distributed to him, It is held that the shares of stock sold 
were not “capital assets” within the meaning of section 
101(c)(8) of the Revenue Act of 1928 and that the peti- 
tioner did not sustain a capital loss upon the sale thereof. 
—Harvey S. Strassburger v. Commissioner, Decision 10,031 


[CCH]; Docket 82562, 37 BTA —, No. 130. 


Capital Loss under 1932 Act—Conveyance of Property 
for Cancellation of Note—Decedent and wife purchased 
business property for which they paid cash, assumed a note 
secured by a mortgage upon the property, and executed 
and delivered a note secured by trust deed on the same 
property. The first note was paid, but the second note 
was not paid when it became due in 1932. In 1933, pur- 
suant to an agreement entered into with the holder of the 
second note, the property was conveyed to it and the note 
was surrendered and canceled. It is held that the con- 
vevance of the property by decedent and his wife in con- 
sideration for the cancellation of their debt was a “sale” 
within the meaning of that word as used in section 101(c) 
(2) of the Revenue Act of 1932 and the loss sustained was 
a capital loss. —Belty Rogers v. Commissioner. Betty Rogers, 
O. N. Beasley, Oscar Lawler, James K. Blake, Exrs., Estate of 
Will Rogers, Deceased v. Commissioner, Decision 10,033 
[CCH]; Dockets 84895, 84896. 37 BTA —, No. 132. 


Condemnation Proceedings—Taxable Gain Not Real- 
ized.—The owner of property, a portion of which was ap- 
propriated by a citv under condemnation, was awarded 
and paid $5,447.75. The cost of the property taken by con- 
demnation was $2,925.29. The remaining property was as- 
sessed $4,670.58 as its proportionate cost of the improve- 
ment, and bonds, constituting a lien against such property, 
were issued and sold. The difference between the award 
and the assessment being less than the cost of the portion 
of the land condemned, it is held, that the fact that the pay- 
ment of the assessment was postponed is immaterial and, 
the condemnation and assessment being one transaction 
(Christian Ganahl Co. v. Commissioner, 91 Fed. (2d) 343 
[37-2 ustc [ 9410]), no taxable gain was realized.—Income 
Syndicate, Inc. v. Commissioner, Decision 10,037 [CCH]; 
Docket 88321. 37 BTA —, No. 136. 


Deductible Expense—Royalty Payment on Coal Mined— 
Not Scheme to Distribute Earnings.—Petitioner, having ac- 
quired a fully equipped and operating coal property in 
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exchange for stock and an agreement to pay 10 cents a 
gross ton on all coal produced, paid $23,308.41 during the 
taxable period pursuant to its agreement. It is held that 
petitioner’s payment, being an operating expense based on 
production, is deductible as royalty, or as an ordinary and 
necessary business expense within the meaning of section 
23 (a), Revenue Act of 1928. It is held, further, that the 
contractual liability of petitioner was not a scheme devised 
to distribute corporate earnings under the guise of royalty 
payments.—Buffalo Eagle Mines, Inc. v. Commissioner, De- 
cision 10,027 [CCH]; Docket 70190. 37 BTA —, No. 126. 


Deduction Denied—Unexpended Costs for Future Realty 
Developments.— Petitioner corporation in 1929 sold lots 
under contracts which obligated it to make street improve 
ments. From 1929 to 1937 petitioner was not called upon 
to make any improvements. The facts indicate that some sales 
contracts are delinquent and that it is doubtful whether 
petitioner will ever be called on to make agreed improve- 
ments. Respondent allowed deduction of original cost of 
lots in computing taxable gain, but disallowed, as additions 
to original cost, estimated costs of future improvements 
required under contracts. It is held that respondent cor- 
rectly disallowed additional costs of future improvements. 
Petitioner failed to support claim that basis for lots should 
be more than origiral cost. Rule in Cambria Development 
Co., 34 BTA 1155 (CCH Dec. 9497), not applicable under 
facts here —Butler-Fornari Realty Corporation v. Commis- 
stoner, Decision 10,039 [CCH]; Docket 83328. 37 BTA —, 
No. 138. 


Trust Created by Petitioner-Grantor—Income—Taxabil- 
ity.—Petitioner created a trust, of which he and a corpora- 
tion were the trustees. The corpus of the trust consisted 
of shares of corporate stock transferred to it by grantor 
and policies of insurance on the life of grantor’s father 
which the latter irrevocably assigned to the trust. The 
income was not distributable during the lifetime of the 
father, but, after payment of expenses of the trust, it was 
to be used to pay premiums on the insurance policies and 
the excess, if any, was to be accumulated and added to the 
trust corpus. After the father’s death the proceeds of the 
policies were to be added to the trust corpus and the income 
paid to the grantor and his mother. The grantor had the 
right at any time after two years following his mother’s 
death to terminate the trust and thereupon receive all of 
the trust property, both corpus and income. It is held 
that the income from the trust property was taxable to the 
grantor under section 167 (a) (1), Revenue Act of 1934.— 
Villiam Lea Taylor v. Commissioner, Decision 10,030 [CCH]; 
Docket 89461. 37 BTA —, No. 129. 


Unamortized Lease Value—Extension—Proration.—In 
1926, after a merger in which petitioner moved to another 
building, petitioner subleased certain premises the leases 
on which were as follows: Leases R and W, acquired be- 
fore March 1, 1913, subleased to 1953, at which time R, as 
extended, was to expire, but W, as extended, was to run 
until 2023; lease F, acquired in 1922, for the period until 
1940. In its decision with respect to petitioner’s tax lia- 
bility for an earlier year, the Board [10 BTA 297, CCH 
Dec. 3439] held that with respect to R and W (F had not 
yet been acquired), exhaustion allowance should be com- 
puted over the term of the original leases up to the date 
they were extended (1925), and thereafter upon the un- 
exhausted remainder of the bases over the period as ex- 
tended (1940). The question of the rate of exhaustion of 
R and W not being res adjudicata in determining petition- 
er’s tax liability for the years ended January 31, 1933 and 
January 31, 1934, inasmuch as these leases were extended 
after the Board’s earlier adjudication, it is held that the un- 
amortized value of the R and W leases should be spread 
over the period ending in 1953; further, that the undepre- 
ciated cost of the improvements made in 1928 on R, W, 
and F, should be allocated one-third to each lease; those on 
F spread over the remaining life of that lease (1928-1940), 
and those on R and W spread over their term (1928-1953). 
—Harris-Emery Company v. Commissioner, Decision 10,044 
[CCH]; Docket 86060. 37 BTA —, No. 142. 











U.S. Supreme Court 


State Officers and Employees—Port of New York Au- 
thority—The compensation of employees of the Port of 
New York Authority is not exempt from federal income 
tax. Such taxation does not place an unconstitutional bur- 
den on the States of New York and New Jersey. Two dis- 
sents. 

Reversing per curiam opinion of the Court of Appeals 
for the Second Circuit, which reversed the Board of Tax 
Appeals, 34 BTA 1229, CCH Dec. 9507, reported at 382 
CCH { 858.139.—U. S. Supreme Court, in Guy T. Helvering, 
Commissioner of Internal Revenue v. Philip L. Gerhardt. Guy 
T. Helvering v. Billings Wilson. Guy T. Helvering v. John J. 
Mulcahy. Nos. 779, 780, 781, October Term, 1937. 


Substitution of Parties—Injunction Proceeding—Jurisdic- 
tion of Court of Equity—Admissions Tax—State I1strumen- 
talities—In a suit to restrain the collection of a tax on 
admissions, it was proper to substitute the successor col- 
lector as party defendant where the collector against whom 
the injunction was originally granted was dead, T his pro- 
cedure is authorized by the Act of February 13, 1931, Title 
28 U. S. C. Sec. 780. 

The unusual circumstances attendant on requiring col- 
lection and payment of taxes on admissions to athletic 
events conducted by a state university system were suff- 
cient to vest jurisdiction in a court of equity notwithstand- 
ing the provisions of Sec. 3224 of the Revised Statutes. 

\pplication for injunction was proper. 

The tax on admissions imposed by Sec. 500 (a) (1) of 
the 1926 Act applies to amounts paid for admission to ath- 
letic contests conducted by a state university system. 

“When a state embarks in a business which would nor- 
mally be taxable, the fact that in so doing it is exercising 
a governmental power does not render the activity immune 
from federal taxation.” 

Three dissents on the second issue and two dissents on 
the third issue. 

Reversing, on the third issue, Circuit Court of Appeals 
for the Fifth Circuit, 93 Fed. (2d) 887, reported at 37-2 ustc 
{ 9607, which affirmed District Court, 18 Fed. Supp. 62, 
reported at 37-1 ustc §9054.—U. S. Supreme Court, in 
Marion H., Allen, Collector of Internal Revenue, Dist. of Geor- 
gia v. Regents of the University System of Georgia. No. 882, 
October Term, 1937. 


Appellate and Lower Courts 


Accounting Methods—Percentage of Completion.—Tax- 
paver having kept its books and made its returns for 1928 
and 1929 on a percentage of completion basis for long-term 
contracts, such method correctly reflecting its net income, 
may not recompute its tax liability for such years on the 
completed contracts basis merely because use of that 
method would result in less tax for those years. The 
Regulations on this subject are reasonable and the taxpayer 
is bound by its election—U. S. Court of Claims, in 


— -Harris Company, Inc. v. The United States. No. 


Affiliation under Acts of 1926 and 1928.—Affiliation is 
denied two corporations for the fiscal year ended January 
31, 1928 where the only basis for affiliation was an agree- 
ment entered into in that year by which the signers of the 
agreement agreed to purchase certain assets of a partner- 
ship, and that there would be later a consolidation of the 
two companies, together with the partnership assets. The 
pene was not effected until the subsequent year.— 

. S. District Court, Southern Dist. of Ohio, Western Di- 


vision, in Fisher Millinery Company v. The E. C. Denton 
Stores Company. 


Bad Debts—Loss Deductions—Burden of Proof.—Tax- 
payer having failed to sustain the burden of proof, deduc- 
tions are denied either as losses or as bad debts with respect 
to alleged claims regarding Michigan tax certificates. 
(1929-1931.) 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 9281-C.—U. S. Circuit Court of Appeals, Sixth 


Circuit, in Henry C. Taylor v. Commissioner of Internal Rev- 
enue. No, 7478. 


Court Decisions 





Basis of Stock Dividend under 1928 Act.—Basis of stock- 
dividend stock paid on common stock in preferred stock 
under 1928 Act is zero inasmuch as the stock so received 
cost the taxpayer nothing. The entire proceeds of the sale 
thereof are taxable. 

Reversing, on this issue, Board of Tax Appeals decision, 
32 BTA 820, CCH Dec. 9002.—U. S. Circuit Court of Ap- 
peals, Seventh Circuit, in Edith Rose Suddard, Exrx., Estate 
of Thomas W. Suddard, Deceased v. Commissioner of Internal 
Revenue. George S. Hamilton v. Commissioner of Internal 
Revenue. Edward P. Hamilton v. Commissioner of Internal 
Revenue. Nos. 5802-5804. 


Capital Stock Tax—Amended Declared Value.—Imposi- 
tion of a tax for 1934 on the basis of the 1934 declared value 
of capital stock, rather than on the actual value in that 
year, is not unconstitutional. Any error in the taxpayer’s 
election as to a declared value is of his own making. The 
Court does not rule on the constitutionality of the declared 
value in 1934 as a basis for the tax in 1935, but states that 
“* * * even if the statute should be unconstitutional when 
the declared value is used for assessing the excess-profits 
tax for subsequent years we think the part thereof which 
applies to the year when the valuation was declared can be 
separated from the remainder of the statute and held valid.” 
—U. S. Court of Claims, in Chicago Telephone Supply Com- 
pany v. The United States. No. 43657. 


Compensation of Officers—Reasonableness.—By corpo- 
rate resolution on January 8, 1919, petitioner was author- 
ized to pay a salary of $10,000 per year to its officers A and 
B, effective January 1, 1919. Petitioner kept its books on 
the accrual basis and so reported. It paid A and B salaries 
of $7,200 each in 1919 and claimed a deduction therefor. 
The Board of Tax Appeals [10 BTA 106, CCH Dec. 3400] 
allowed as reasonable a deduction of $6,000 for each officer. 
The Court holds that $7,200 is reasonable compensation for 
each officer and allows such a deduction.—U. S. District 
Court, Dist. of Oregon, in Brown and Brown, Inc. v. United 
States of America. No, L-12347. 


Conclusiveness of Stipulation.—In an earlier suit (36-2 
usTC J 9486), the Court held that taxpayer was not estopped 
from raising any further question as to 1921 by reason of 
having stipulated as to his tax liability when liability for that 
year was before the Board of Tax Appeals. The Court having 
found that there was a mistake of law or of fact, or of both, 
when the stipulation was entered, the taxpayer is allowed 
a deduction from gross income of certain salaries paid to 
its officers, the amount thereof not having been previously 
deducted.—U. S. District Court, Dist. of Massachusetts, in 
George S. Colton Elastic Web Company v. Thomas W. White, 
Collector of Internal Revenue. 


Corporate Income Not That of Alleged Partnership.— 
Upon the facts, the Court holds that 1929 income upon 
which the tax has been assessed was income arising from 
a business conducted by the plaintiff corporation, and not 
income arising from a business conducted by a partnership 
composed of two of plaintiff's stockholders using the cor- 
porate name as a matter of form.—U. S. District Court, 
Southern Dist. of New York, in Stuart, James & Cooke, 
Inc. v. United States of America. Law 63-145. 


Estate Tax—Deduction Disallowed. — Deduction for 
amount bequeathed in trust for a religious institution of 
which decedent’s daughter was a member is disallowed as 
a deduction for bequest to charity, where the daughter was 
given the right to direct the trustees to pay any part thereof 
which she saw fit “for the purpose of providing for her 
mother or any of her brothers or sisters in case they are in 
need of financial assistance.” 

Affirming Board of Tax Appeals decision, 35 BTA 866, 
Dec. 9627, reported at 374 CCH § 7127.—U. S. Circuit Court 
of Appeals, Seventh Circuit, in W. C. Knoernschild et al., 
Exrs., Estate of Charles Knoernschild v. Commissioner of In- 
ternal Revenue. No. 6443, October Term, 1937; April Ses- 
sion, 1938 

Estate Tax—Recoupment.—Recovery is allowed of over- 
paid estate tax although refund claims were not timely 
filed, where taxpayer in executing a waiver of restrictions 
against assessment of the estate tax, reserved the right to 
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deduct, as liability of the estate, any income tax deficiencies 
which might be settled against the decedent, and the amount 
of these income tax deficiencies was determined too late to 
file a timely claim for refund of the estate tax.—U. S. Court 
of Claims, in Helen M. Dunigan, Admrvx., c. t. a., Estate of 
David J. Dunigan, Deceased v. The United States. No. 43524. 


Estate Tax—Transfers in Contemplation of Death.— 
Board’s holding that annuities to relatives and friends of 
the decedent, growing out of a contract executed by him 
on the same day as his will was executed, represented trans- 
fers in contemplation of death, was a finding of fact which 
was supported by substantial evidence. 

Affirming Board of Tax Appeals memorandum opinion. 
—U. S. Circuit Court of Appeals, Seventh Circuit, in Moses 
L. Purvin and Henry W. Austin, Exrs., Estate of Frederick 
C. Austin, Deceased v. Commissioner of Internal Revenue. No. 
6474, October Term, 1937; April Session, 1938. 


Estate Tax—Valuation of Hawaiian Real Estate—The 
Court holds that plaintiff has overcome the presumption in 
favor of the Commissioner’s finding as to the value of real 
estate in Hawaii which was left by plaintiff's wife upon her 
death in 1927. The Court holds further that the return of 
the plaintiff did reflect the fair market value of the real 
estate, and plaintiff may recover the tax paid by reason of 
the Commissioner’s finding.—U. S. District Court, Terri- 
tory of Hawaii, in John R. Galt v. United States of America. 
Civil No. 318. 


Estates and Trusts—Distributable Income.—Taxpayer 
was beneficiary under a will which provided for distribu- 
tion to her of the net income of a trust. In 1932 the trus- 
tees agreed with a sublessee to extend the term of its sub- 
lease beyond the term of the lease granted by the trustees 
to the original lessee. They received a certain sum as 
consideration for the agreement and the sublessee was to 
make further payment in the ensuing years. The trustees 
did not distribute to the taxpayer the amount so received 
in 1932. It is held that this amount was distributable in- 
come and taxable to the beneficiary in 1932. 

Affirming Board of Tax Appeals decision, 36 BTA 358, 
Dec. 9722, reported at 374 CCH § 7222.—U. S. Circuit Court 
of Appeals, Second Circuit, in Thalia IV’. Malcom v. Com- 
missioner of Internal Revenue. 


Gain from Transactions in Corporation’s Own Stock— 
Taxability—Where, pursuant to a “gentlemen’s agree- 
ment,” a corporation purchased its own stock from 
dissatisfied subscribers, and later sold the stock at a profit, 
the gain was taxable. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 9935-O.—U. S. Circuit Court of Appeals, Third 
Circuit, in First Chrold Corporation v. Commissioner of In- 


ternal Revenue. No. 6696, March Term, 1938, 


Income Earned under Lease from State.—Income de- 
rived from operations upon oil lands owned by the State 
of Michigan and leased to the petitioner is taxable. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 9405-J.—U. S. Circuit Court of Appeals, Sixth 
Circuit, in Talbot Oil Company v. Commissioner of Internal 
Revenue. No. 7433. 

Interest on Refund—Res Judicata.—In its successful suit 
for recovery of a deficiency payment, taxpayer made no 
claim for the amount of interest paid on the deficiency. 
Tax and interest thereon being a single liability, they there- 
fore constitute a single cause of action, and, under the doc- 
trine of res judicata, a decision in one case is a bar to an- 
other suit with respect to the same subject matter. The 
conclusiveness of the prior judgment is unaltered by the 
fact that that suit was against the Collector, whereas the 
instant suit is against the United States. Further, section 
284 (a) of the 1926 Act (and corresponding sections of sub- 
sequent Acts) gives the Commissioner authority to credit 
or refund overpayments whether or not claimed, but does 
not deprive the Government of any lawful defenses to 
which it is entitled —U. S. District Court, Dist. of Mary- 
land, in IVestern Maryland Railway Company v. The United 
States of America. Law No. 5886. 

Overassessment Barred—Recovery—Six-year Period.— 
At the time the Commissioner filed a schedule of over- 
assessment with respect to taxpayer's liability for 1920, he 
withheld a part thereof (more than $10,000) as being barred 
by the expiration of the statutory period. A suit for re- 
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covery of the amount withheld is timely where the suit is 
against the United States and is brought in the District 
Court within six years from the final date of payment. 
Dissenting opinion filed. 

Reversing District Court decision reported at 36-2 ustc 
7 9458. The cause is remanded with directions to consider 
and determine the merits of the controversy.—U. S. Circuit 
Court of Appeals, Third Circuit, in A. S. Kreider Company 
v. United States of America. No. 6295, March Term, 1937. 


Processing Tax on Certain Oils—The Court dismisses 
this appeal upon consideration of a stipulation wherein the 
amount claimed by the taxpayer (refunds of processing 
taxes on certain oils paid pursuant to section 60214 of the 1934 
Act) is settled by a compromise agreement. 

Dismissal of appeal of District Court decision reported 
at 37-2 ustc J 9507.—U. S. Circuit Court of Appeals, Sev- 
enth Circuit, in Armour & Co. of Delaware v. Carter H. Har- 
rison, Collector of Internal Revenue. No. 6445. 


Repealed Soft Drinks Taxes—Carbon Dioxide Gas.— 
Carbonic acid gas sold to brewers for use in manufacturing 
3.2 beer is not taxable under section 615, 1932 Act, as a sale 
to a manufacturer of a carbonated beverage, as 3.2 beer is 
not a “soft drink,” and section 615 levies a tax which would 
affect only soft drinks, Interest is allowed from the date 
of payment, despite the limitations in section 621 (c), 1932 
Act, which are not applicable to judgments. 

Affirming District Court decision.—U. S. Circuit Court of 
Appeals, Ninth Circuit, in Scott Carter, Admr., Estate of 
John P. Carter, Deceased v. The Liquid Carbonic Pacific Cor- 
poration, Ltd. No. 8646. 


Tax on Liquor Dealers—Ohio Warehouse Consignors.— 
Under the “Ohio bailment plan” under which liquors for 
sale to the Ohio Department of Liquor Control are con- 
signed to a warehouse and withdrawn from time to time 
on the Department’s purchase orders, the Court holds that 
sales are made at the warehouse and that the seller must 
pay a liquor dealer’s special tax for doing business at the 
warehouse.—U. S. District Court, Southern Dist. of Ohio, 


Western Division, in Greenbros, Inc. v. Thomas J. Conner. 
Law No. 5088. 


Trust Income—Taxability to Grantor.—Grantors were 
not taxable, under Section 167, 1928 Act, on gain from sale 
of stocks consummated by a trust immediately after trans- 
fer of the shares to it by the grantors. Discretionary pow- 
ers in the trustee as to classification between corpus and 
income and as to accumulation for minor beneficiaries did 
not amount to a reservation of control over the income by 
the grantors. 

Affirming Board of Tax Appeals decision, 33 BTA 208, 
Dec. 9101, reported at 353 CCH J 7301.—U. S. Circuit Court 
of Appeals, Second Circuit, in Commissioner of Internal 
Revenue v. Donald N. Waterbury. Commissioner of Internal 
Revenue v. Charlotte M. Waterbury. Commissioner of Internal 
Revenue v. Whitford N. Waterbury. Commissioner of Inter- 
nal Reenue v. Eugene W. Waterbury. 


Trust Income to Divorced Wife—Taxability—Under the 
terms of a trust agreement, petitioner, contemplating di- 
vorce, created a trust a portion of whose income should be 
paid to his wife “for and during her natural life.” Under 
Pennsylvania law, petitioner’s obligation to maintain and 
support his wife terminated upon her divorce. It is held 
that income paid to the wife after her divorce, pursuant to 
petitioner’s voluntary obligation, is taxable to him. 

Affirming Board of Tax Appeals decision, 36 BTA 486, 
CCH Dec. 9746.—U. S. Circuit Court of Appeals, Third Cir- 
cuit, in Robert Glendinning and Edna M. Welsh, Exrs., Estate 
of Charles N. Welsh, Deceased v. Commissioner of Internal 
Revenue. No. 6690, March Term, 1938. 


Uncashed Salary Checks—Deductibility—Salary paid by 
check is not a deductible expense by taxpayer on cash basis 
where the checks were never cashed, but were returned 
to the taxpayer and subsequently credited to the payee on 
the books of a successor partnership (1932). 

Taxpayer having failed to sustain the burden of proof 
that a loss from worthlessness of stock was sustained in 
1932, a claimed deduction therefor is denied. 

Affirming, on these issues, Board of Tax Appeals de- 
cision, 35 BTA 551, CCH Dec. 9591.—U. S. Circuit Court 
of Appeals, Eighth Circuit, in Mark D. Eagleton v. Commis- 


c 


stoner of Internal Revenue. No. 11,057, May Term, 1938. 








